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PREFACE. 


I  HAVE  attempted,  in  the  following  pages,  to  collect 
and  exhibit  under  one  view,  the  whole  of  the  law 
relating  to  public  ways,  and  to  reduce  into  one  con- 
tinuous system  its  various  principles.  The  need  of 
a  work  of  the  kind  has  long  been  felt,  both  by  the 
members  of  the  legal  profession  and  by  those  bi&cers 
to  whom  are  intrusted  the  care  and  superintendence 
of  highways ;  and  no  reasonable  endeavor  has  been 
spared  to  make  this  book  such  as  would  supply  that 
need.  I  have  given  the  various  statutes  at  length, 
in  order  to  make  the  treatise  in  itself  a  practical 
compendium  of  the  whole  law  upon  the  subject,  and 
a  safe  guide  wherever  the  statute  book  may  not  be 
accessible.  With  the  same  object  I  have  endeavored 
to  collect  and  examine  all  the  decisions  pronounced 
by  the  courts,  and  to  so  state  the  principles  decided 
as  to  meet  the  requirements  of  the  profession,  and 
to  be  readily  understood  by  the  non-professional 
reader. 

I  take  pleasure  in  acknowledging  my  indebted- 
ness to  Chauncey  a.  Deyoe,  Esq.,  for  copying  a  large 
portion  of  the  statutes  printed  in  this  work,  and  I 
trust  that  his  ability,  integrity  and  industry  may 
bring  to  him  that  success  in  the  profession  which 
he  so  justly  merits. 

I.  G.  T. 

Troy,  February,  1868. 
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CHAPTER    I. 


DEFINITION  AND  DIFFERSN^  KINDS  OF  HIOHWATS. 


1.  Definitkui. 

I.  Extra  Viam. 

&  Col  de  Sac 

4.  Streets. 

&  Tnmpike  and  PlAnk  Roadi. 


8.  Railroadf. 

7.  Bridges. 

8.  Ferries. 

9.  Navigable  Riveri. 


L  DEFINITION. 

A  highway  is  a  way  over  which  the  public  at  large 
have  a  right  of  passage,  whether  it  be  a  carriage  way,  a 
horse  way,  a  foot  way,  or  a  navigable  river.    (3  KerU^  432.) 

It  was  considered  formerly  that  no  .way  which  did  not 
lead  to  a  market  town  was  a  highway  ;  but  it  is  now  well 
settled  that  any  way  common  to  all  people,  without  dis- 
tinction, is  a  highway.  (1  Hawk.,  c.  76,  §  1 ;  Wdlbeloved 
on  Highways;  BrancCs  Die.  tit.  "Roads;"  People  v. 
Eingman,  24  N.  Y.  R.  559.) 

It  was  said  by  Lord  Coke  that  there  are  three  kinds  of 
ways :  a  foot  way  ;  a  pack  and  prime  way,  which  is  both 
a  foot  way  and  horse  way;  and  a  cart  way,  which  includes 
the  other  two.  {Coke  Litt.,  56  a.)  But  notwithstanding 
these  distinctions,  it  is  well  established  that  any  of  the 
said  ways  which  is  common  to  all  persons,  may  properly 
be  called  a  highway.     {Egremont  on  Highways,  2.) 

*' There  is  no  doubt,"  says  Lord  EUenborough,  *Hhat  a 
public  foot  way,  or  bridle  way,  is  a  highway ;  it  is  a 
highway  for  foot  passengers,  or  for  horse  passengers;  and 
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the  parish  is  bound  to  repair  it,  till  they  can  throw  the 
onus  upon  others.  So  all  public  bridges  are  prima  facie 
repairable  by  the  inhabitants  of  the  county,  without  dis- 
tinction of  foot,  horse,  or  carriage  bridges,  unless  they  can 
show  that  others  are  bound  to  repair  particular  bridges." 
(Bex  V.  County  of  Salop.,  13  East.  95.) 

The  size  of  the  way  is  not  material.  A  right  of  way 
for  all  persons  to  pass  and  repass  with  their  carts  and  car- 
riages, is  not  restrained  because  all  carriages  cannot  pass 
and  repass.    {Bex  v.  Lyon,  5  Dow.  and  B.  497.) 

There  is  also  at  common  law,  a  way  termed  a  drift-way, 
or  a  way  over  wnich  cattle  are  driven;  but  this  is  also 
included  in  the  generic  term  '*  highway;"  for  Lord  Mans- 
field has  laid  it  down  that  in  general  a  public  highway  is 
open  to  cattle,  though  it  may  be  so  unfrequented  that  no 
one  has  ever  seen  an  instance  of  their  going  there;  the 
presumption  is  for  cattle  as  well  as  carriages,  otherwise 
cattle  could  not  be  driven  from  one  part  of  the  country  to 
another.    {Ballard  v.  Dyson,  1  Taunt.  285.) 

*2.   EXTBA  VlAlC 

If  passengers  have  used  time  out  of  mind,  when  the 
roads  are  bad,  to  go  by  outlets  on  the  land  adjoining  a 
highway  in  an  open  field,  such  outlets  are  parcel  of  the 
highway ;  and  therefore  if  they  be  sown  with  com,  and 
the  tracts  foundrous,  the  public  may  go  upon  the  com, 
for  highways  are  for  the  public  service,  and  if  the  usual 
tract  is  impassable,  the  people  are  entitled  to  pass  on 
another  line.  (1  Boll.  Abr.  390  ;  2  Doug.  748  ;  1  Hmik. 
P.  a,  ch.  76,  §  2.) 

So,  if  a  highway  be  impassable  or  foundrous,  or  even 
dangerous  to  be  traveled  over,  or  incommodious  from 
being  out  of  repair,  or  from  other  causes,  the  public  have 
a  right  to  a  new  way  for  the  time  being,  and  for  this  pur- 
pose, may  go  on  the  adjoining  land ;  and  it  makes  no 
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difference  whether  it  be  sown  with  grain  or  not.  And  if 
the  adjoining  lands  be  inclosed,  the  traveller  may  remove 
so  much  of  the  fence  as  will  enable  him  to  pass  around 
the  obstruction ;  but  he  must  do  no  unnecessary  injury. 
{WilliafM  r.  Safford,  7  Barb.  309 ;  Sir  W.  Jones,  296  ; 
2  Show,  28.)  But  this  privilege  of  going  over  adjoining 
lands  if  the  way  be  impassable  or  foundrous  is  confined  to 
highways  ;  and  the  grantee  of  a  private  way  cannot  take 
advantage  of.  any  such  liberty.  {Tdylor  v.  WTiitehtad^ 
Doug.  745  ;  BuUard  v.  Harrison,  4iMS  S.SS7.)  Land 
adjoining  a  public  highway,  remaining  unenclosed,  is 
considered  as  dedicated  to  public  use,  and  no  action  will 
lie  by  the  owner  against  any  person  travelling  over  it. 
{Cleveland  v.  Cleveland,  12  Wend.  172.)  But  in  an  earlier 
ease  in  the  same  court,  it  was  held  that  all  the  land  within 
a  highway  fence  was  not  necessarily  subject  to  the  right 
of  way;  and  if  not,  may  be  occupied  by  the  owner.  And  if 
he  place  an  obstruction  there  and  another  be  injured  by  it,  he 
is  not  therefore  liable.    (Harlow  v.  Huimiston,  6  Cow.  189.) 

3.  Cuii  De  Sac* 

It  has  been  u  subject  of  much  doubt  in  the  English 
courts,  whether  there  could  be  a  highway  where  there  was 
no  thoroughfare,  or  passage  throughr— -that  is  whether  a 
road  or  street  which  is  closed  at  one  end,  and  only  com- 
municates with  a  public  highway  or  navigable  river  at  the 
other,  could  be  a  highway.  Such  a  passage  is  called  a  ad 
de  sac.  Lord  Kenyon,  in  the  case  of  The  Rvgby  Charity 
Y.  Merryweatker  (11  Ua^.  375  n.),  decided  that  it  made 
no  difference  whether  or  not  a  istreet  was  a  thoroughfare  ; 
that  there  might  be  a  highway  where  there  was  a  cul  de 
sac ;  and  that  it  was  a  question  for  a  jury  on  evidence, 
whether  there  was  a  public  highway  or  not.  Although 
there  appear  to  be  no  decisions  expressly  overruling  this 
case,  yet  it  was  afterwards  doubted  by  Lord  Mansfield  in 
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Woody er  v.  Hodden,  (5  Taunt.  125,)  and  by  Justices 
Abbott,  Holbotd  and  Best,  in  Wood  v.  Veal,  (5  Bam.  d 
Aid.  454.)  Mr.  Wellbeloved,  also,  in  his  treatise  on  high- 
ways, after  an  examination  of  the  above  cases,  lays  it 
down,^Hhat  there  can  be  no  highway  where  there  is  no 
thoroughfare."  {Wtllb*  on  Highway b,  1.)  But  the  more 
recent  English  decisions  are  adverse  to  this  proposition, 
and  sustain  the  decision  of  Lord  Kenyon.  In  the  case  of 
Bateman  v.  Black,  (14  Eng.  Law  <&  JSq.  69,)  which  came 
before  the  Court  of  Queen's  Bench  in  1852,  the  question 
was  directly  in  issue,  and  Lord  Campbell  announced  his 
opinion  as  follows :  "  We  must  take  it  that  there  is  a  good 
finding  on  this  issue,  unless  there  cannot,  in  point  of  law, 
be  a  good  highway  where  there  is  no  thoroughfare.  Now 
such  a  position  cannt>t,  I  think,  be  supported.  There  may 
be,  or  there  may  not  be,  a  highway  under  such  circum- 
stances. It  would  be  very  strong  to  hold  that  there  could 
be  no  highway — even  where  there  has  been  an  express 
dedication  to  a  public  purpose — because  the  place  is  no 
thoroughfare.  There  may  be  a  large  square  with  only  one 
entrance  to  it,  and  if  the  owner  allows  the  pubb'c  to  use  it 
without  restriction  for  a  great  many  years,  he  cannot  after- 
wards turn  round  and  say  they  are  all  trespassers.  That 
would  be,  as  said  by  Lord  Kenyon,  a  trap  to  catch  tres- 
passers. In  the  Rvgby  Charity  v.  Merryweaiher,  Lord 
Kenyon  laid  it  down  that  there  might  be  a  public  highway 
where  there  was  a  cul  de  sac  ;  and  that  it  was  a  question 
for  a  jury,  on  evidence,  whether  such  a  place  was  a  high- 
way or  not.  I  do  not  JSnd  that  this  case  has  ever  been 
expressly  overruled.  In  the  other  cases  referred  to,  the 
judges  do  not  hold  that  such  highway  does  not  exist,  but 
only  say  that  there  is  no  evidence  of  there  being  a  high- 
way. It  seems  to  me  that  it  rests  on  principles  of  con- 
venience, that  there  may  be  a  highway  without  a  thorough- 
fare ;  and  it  is  not  inconsistent  with  what  is  laid  down  by 
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Hawkins  and  other  text  writers  on  the  subject."  This  was 
concurred  in  by  all  the  judges  in  that  case.  The  opinion 
of  £iffii4E  J.  was  in  brief,  as  follows :  "  The  question  is 
whether  there  can  be  in  law  a  highway  where  no  thorough- 
fare exists.  It  seems  to  me  clear  from  the  authorities  that 
there  can  be  such  a  highway,  and  convenience'  requires 
that  this  should  be  so.  It  is  for  the  jury  to  consider 
whether  on  the  whole  of  the  facts  proved  they  will  pre- 
sume a  dedication  to  the  public." 

In  this  State  it  may  be  regarded  aa  settled  that,  both  at 
common  law  and  under  the  statute,  a  cul  de  sac  may  be  a 
highway.  {People  v.  Kinffman^  24  JVi  Y.  M.  559  /  Wiff' 
ffins  V.  Tallmadffe,  11  JBari.  457  ;  HicJcok  v.  Trustees  of 
PlaUsbtirgh,Al  Barb.  135.)  Butwhetheritis  a  highway, 
or  a  private  passage,  depends  upon  the  user  or  dedication, 
and  is  to  be  decided  by  the  jury. 

Where  a  highway  terminates  at  one  extremity  in  a  navi- 
gable river,  it  is  not,  ia  any  sense  of  the  term,  h  cul  de  sac^ 
since  it  connects  the  right  of  passage  on  the  land  with  a  like 
light  on  the  water;  and  any  change  in  the  line  of  the  shore, 
either  from  natural  or  artificial  causes,  cannot  affect  the  right 
of  way  to  the  river.  If,  therefore,  the  owner  of  the  adjoining 
land,  under  authority  from  the  Legislature,  builds  a  bulk- 
head in  front  of  his  land  and  the  street,  and  fills  up  the  in- 
termediate  space,  the  highwayis  not  thereby  cut  off  from  the 
river,  but  is  extended  by  operation  of  law,  over  such  new 
made  land  to  the  water.  {People  v.  Lamhier^  5  Demio  9.) 

Where  a  highway  extends  to  navigable  waters,  it  cannot 
be  used  as  a  place  of  deposit  by  the  public ;  and  it  was 
even  held  by  Mr.  Justice  Cowbn,  in  a  most  elaborate  opin- 
ion that,  '^  the  landing  of  wagons,  horses  and  passengers 
on  the  shores  of  a  river,  a  sea  or  an  ocean,  even  though  it 
be  upon  a  dedicated  or  recorded  highway,  on  the  land 
connected  with  the  watery  Way,  and  for  the  direct  purpose 
of  going  onward,  is  stUl  a  trespass  on  the  riparian  owner, 
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unless  we  could  suppose  such  acts  to  be  performed  with- 
out any  contact  between  the  vessel  and  the  shore."  {Pear- 
mil  V.  Post^  20  Wend.  131 ;  see  also  Chambers  v.  Fwrry^ 
1  Teates,  (Penn.)  167  ;  Cooper  v;  Smith,  9  S.  &  Rawle, 
26.)  But  this  dictum  of  the  learned  judge  has  been  over- 
ruled hy  more  recent  decisions,  and  the  right  of  the  pub- 
lic to  land  in  such  cases,  established.  {Fowler  t.  Mott, 
19  Barb.  204.)  The  same  principle  is  laid  down  also  by 
^  the  English  writers ;  for  with  regard  to  a  ferry  it  is  stated, 
that  a  ferry  is  as  much  a  highway  as  a  bridge  ;  and  thatj 
therefore,  the  public  have  a  right  to  embark  and  disem- 
bark at  the  landing  places,  provided  such  landing  place 
be  a  highway.  {Wellb.  on  IBghways,  35  ;  Peters  v.  Ken- 
dal, 5B.4&  Cress.  703.) 

4.  Stbeets. 

The  word  "  highway  "  is  said  to  be  the  genus  of  all  pub- 
lic ways  {Regina  v.  Saintiff,  6  Mod.  255),  and  includes 
the  streets  of  a  city  or  village.  {Benedict  v.  Ooit,  3  Barb. 
459  /  Adams  v.  Wash.  &  Sar.  B.  B.  Co.,  11  Barb.  449  ; 
In  re  Fitz-Water  street,  4  S.  i&  Rawle,  106;  J?mce  v.  N. 
T.  Central  R.  R.  Co.,  27  Jf.  Y.  R.  271.)  Nevertheless 
there  is  a  wide  distinction  between  a  highway  in  the  country 
and  a  street  in  a  populous  city,  aa  regards  the  mode  and 
extent  of  their  enjoyment.  The  reason  for  the  restricted 
use  of  highways  in  the  country  is  that  they  are  needed  for 
no  other  purpose,  than  for  passing  and  repassing ;  but 
such  is  not  the  case  with  the  streets  of  a  city.  There  are 
certain  uses — ^such  as  the  construction  of  sewers,  and  the 
laying  of  water  and  gas  pipes — ^to  which,  in  modem  times, 
such  streets  have  generally  been  applied.  These  urban 
servitudes,  as  they  are  called,  are  the  necessary  incidents 
of  a  street  in  a  large  city ;  and  whether  the  street  be  laid 
out  and  opened  upon  property  belonging  to  the  corpora- 
tion, or  whether  they  become  public  streets  by  dedication 
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or  by  graat,  or  upon  compensation  being  made  to  the 
oi¥ner  of  the  fee,  they  have  all  the  incidents  attached  to 
them,  which  are  necessary  to  their  full  enjoyment  as  streets. 
And  whether  the  corporation  be  the  owner  of  the  fee  of 
the  streets,  in  trust  for  the  public,  or  whether  it  be  merely 
the  trustees  of  the  streets  and  highways  as  such,  irrespec- 
tive of  any  title  to  the  soil,  it  has  the  power  to  authorize 
their  appropriation  to  all  such  uses  as  are  conducive  to  the 
public  good,  and  do  not  interfere  with  their  complete  and 
unrestricted  use  as  highways.  {Milharn  v.  Sharps  15  Barb. 
210  ;  People  v.  AVr,  27  N.  Y.  i?.,  202  ;  White  v.  Cin^ 
cinnaii,  6  Feiers,  432  ;  Kelsey  v.  Kinff,  32  Barb.  410.) 
This  doctrine,  so  far  as  it  applies  to  highways  acquired  by 
dedication,  was,  however,  doubted  by  Davis  C.  J.,  in 
Kekey  v.  King^  33  Hov>.  39.  With  regard  to  the  streets 
in  the  city  of  New  York,  it  is  held  that  the  fee  in  the  soil 
of  all  such  as  are  opened  under  the  provisions  of  the  acts 
of  1807  and  1813,  rests  in  the  corporation  for  public  use. 
{Hcff.  Treatise,  289  ;  PeofU  v.  Kerr,  27  N.  Y.  /?.,  188; 
Drake  v.  Budson  River  R.  R.  Co.,  7  Barb.  508.) 

5.    TUBNFIKE  ASD  PlANK-BoADS. 

Turnpike  and  plank-roads  are  also  regarded  as  public 
highways,  established  by  public  authority  for  public  use. 
The  only  difference  between  these  and  common  highways 
is,  that  instead  of  being  made  at  public  expense,  they  are 
authorized  and  laid  out  by  public  authority,  and  made  at 
the  expense  of  individuals,  and  the  costs  of  construction 
and  maintenance  are  reimbursed  by  a  certain  established 
toll.  Every  traveller  has  the  same  right  to  use  them  on 
payment  of  the  legal  toll,  as  he  would  have  to  use  any 
other  public  highway.  Nor  does  a  highway  appropriated 
to  the  purposes  of  a  turnpike  or  plank-road,  cease  to  be  a 
public  highway.  The  genetal  right  of  the  public  to  use 
it  remains  unimpaired.    The  public  in  consideration  of 
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the  payment  of  certain  tolls,  is  relieved  from  the  burden 
of  amending  and  keeping  it  in  repair;  and  the  duties,  in 
thb  respect,  which  before  belonged  to  the  commissioners 
of  highways  and  other  local  officers,  are  transfeired  to  the 
corporation.  But  it  seems  that  these  local  authorities  are 
not  ousted  of  their  jurisdiction  in  the  particulars  in  which 
their  exercise  would  not  conflict  with  the  purposes  or 
rights  of  the  corporation,  and  which  the  public  interest 
requires  should  be  exercised;  and,  especially,  that  they  are 
not  relieved  from  their  duties  in  respect  to  encroachments 
upon  highways,  which  are  at  the  same  time  used  as  plank- 
roads  or  turnpikes.  (Walker  v.  Oaywood,  31  JV.  Y.  R. 
51;  Benedict  v.  Ooii^  3  Barb.  459;  Commonwealth  v. 
Wilkinsany  16  Pick.  175;  Fart  Edward,  <&c.  Plank-road 
V.  Payne,  17  Barb.  567;  see  otherwise  Estee  v.  Kehey,  8 
Wend.  555;  explained  in  Walker  v.  Caywood,  eupra.) 
Since  the  corporation  succeeds  to  the  rights  and  duties  of 
highway  commissioners  in  making  repairs  and  altering 
the  grade  of  the  road,  it  follows,  that  it  is  not  liable  to 
any  person  sujBTering  damages  for  a  reasonable  and  proper 
exercise  of  its  powers  in  repairing  and  grading;  but  for 
any  unreasonable  use  of  these  powers  the  corporation  is 
responsible.  {Benedict  v.  Gait,  3  Bctrb.  459.) 

6.  Railroads. 

It  has  been  held,  that  a  railroad,  like  a  turnpike  or 
plank-road,  may  be  a  public  highway^  to  be  used  in  a 
particular  manner.  {Hex  v.  Severn  Bailway  Co.  2  B.  <& 
Aid.  646;  see  People  v.  Kerr,  27  iV.  Y.  li.  205.)  But 
such  use  is  wholly  unlike  that  of  an  ordinary  highway, 
and,  to  a  great  extent,  the  two  uses  are  inconsistent  with 
each  other;  and,  it  is  well  settled,  that  the  laying  of  a 
railroad  on  a  highway,  imposes  an  additional  burden  on 
it,  essentially  different  from  the  original  object  of  a  high- 
way, and  entitles  the  owner  of  the  fee  to  additional  com- 


DIFFIRBNT  KINDS  OF  HIGHWATS.  d 

pensation.  {Williams  v.  JV.  F.  Central  R.  R.  Co.  16  N. 
Y.  JR.  97;  Presbyterian  Society  v.  Avbvm^  <fcc.  R.  R. 
Co.  3  Hill,  667;  Springfield  v.  Connecticut  River  R.  R. 
4  Gi«A.  68;  JfoAon  v.  JV:  Y.  Central  R.  R.  Co.  24  Jf.  T. 
R.  658.)  And  the  irde  is  the  same,  whether  it  be  a  street 
in  a  city  or  a  common  highway  in  the  country,  except  in 
the  dty  of  Kew  York,  where  the  fee  of  most  of  the  streets 
is  said  to  be  in  the  corporation*  (/{2.;  Wagers.  Troy  Union 
Railroad  Co.  25  N.  Y.  R.  629.)  See  further  on  this 
subject,  post,  chapter  on  railroads  in  highways  and  streets. 
With  regard  to  street  or  horse  railroads,  it  is  thought 
that  they  approximate  more  closely  to  ordinaiy  highways, 
and  that  the  use  of  streets  for  such  railroads  is  within  the 
purpose  for  which  such  streets  have  been  opened  or  dedi- 
cated, and  consistent  with  the  public  use  as  highways;  and, 
that,  therefore,  the  legislature  can  authorize  the  construc- 
tion of  such  railroad  in  the  streets  of  a  city,  without  com- 
pensation to  the  owner  of  the  fee.  (See  People  v.  Kerr,  27 
N.  Y.  R.J  194,  202;  8.  C.  37  Barb.  857,  and  dissenting 
opinion  of  Suthebi^and,  J.,  in  Wc^er  v.  Troy  Union  R. 
R.  Co.  26  Jf.  Y.  R.  687.)  But  there  seem  to  be  no  con- 
trolling decisions  to  that  effect,  and  that  principle  can 
hardly  be  regarded  as  established.  I  shall  treat  more 
fully  on  this  subject  hereafter  in  the  chapter  on  railroads 
in  highways  and  streets. 

7.  Bridges. 

A  public  bridge  may  also  be  a  highway,  governed  by 
the  same  principles  of  the  common  law  which  apply  to 
highways  in  general.  (2  Ld.  Raym.  1174;  6  Mod.  265; 
Woolr.  on  Ways,  196.)  The  principal  circumstance  nec- 
essary to  constitute  a  public  bridge  is,  that  people  at 
large  may  have  a  free  and  uninterrupted  use  of  it,  not 
upon  sufferance,  but  as  a  m^itter  of  right.  (3  Woolr.  on 
Ways,  196.)    Yet  a  bridge  may  be  common  to  all  people 
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without  becoming  a  public  highway,  so  aa  to  render  the 
town  responsible  for  its  repairs.  Thus,  where  a  corpora- 
tion or  an  indiyidual  digs  a  race-way  or  canal  across  a 
highway,  and  builds  a  bridge  over  it,  the  party  building 
it  must  keep  it  in  repair,  and  if  ah  injury  happen  to 
another  in  consequence  of  its  being  out  of  repair,  such 
party  is  responsible.  {Heacoek  v.  Sherman^  14  Wend.  58; 
Dygeri  v.  Bchenck^  23  Wend.  446.)  This  principle  is 
commended  both  by  its  sound  sense  and  its  antiquity.  In 
Bolle's  Abridgement  {Roll.  Abr.  3iS8;  Bridges^  pi.  2), 
citing  a  manuscript  case  of  8  Edw.  2,  decided  near  the 
beginning  of  the  14th  century,  the  principle  is  stated  as 
follows:  **  K  a  man  erects  a  mill  for  his  own  profit,  and 
makes  a  new  cut  for  the  water  to  come  to  it,  and  makes  a 
new  bridge  over  it,  and  the  subjects  are  to  go  oyer  this 
as  over  a  conmion  bridge,  this  bridge  ought  to  be  repaired 
by  him  who  has  the  mill,  and  not  by  the  county,  because 
he  erected  it  for  his  own  benefit.'' 

So  where  a  company  in  making  a  canal  cuts  through  a 
highway,  and  erects  a  bridge  over  the  canal,  they  are 
bound  to  repair  it,  as  the  public  derive  no  benefit  from 
the  bridge,  more  than  they  had  from  traveling  along  the 
solid  highway.  {Rex  v.  Eerrieon,  S  M.  d  S.  526.)  The 
public  to  become  chargeable  must  derive  some  benefit  from 
the  bridge,  which  they  manifestly  do  not,  where  the  way 
was  as  good  before  the  erection  of  the  bridge  as  after  it. 

Where,  however,  a  man  builds  a  bridge  which  is  useful 
to  the  public  in  general,  it  is  the  duty  of  the  town  to 
repair  it,  notwithstanding  it  may  be  of  benefit  to  the 
builder.  {Rex  v.  The  West  Riding  of  Yorkshire^  5  J?tirr, 
2594;  Heacoek  v.  Sherman,  14  Wend.  58.)  As  where  an 
individual  erects  a  bridge  over  a  natural  stream  for  his 
own  benefit,  and  it  is  of  public  utility,  and  is  used  by  the 
public,  the  public  is  bound  to  keep  it  in  repair,  for,  in 
such  case,  although  the  bridge  is  of  advantage  to  the  indi- 
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vidual)  he  cannot  be  said  to  have/ created  the  necessity  for 
it     {Id.    Dygert  v.  Schench,  28  Wend.  446.) 

In  accordance  with  these*  cases,  where  M  built,  for  his 
private  benefit,  a  bridge  across  the  river  Tave,  where  it 
jntersected  the  highway,  which  bridge  was  used  by  the 
public,  and  was  of  great  public  utility,  the  court  held 
that  the  public  must. keep  it  in  repair.  {King  v.  Ink.  of 
Giamorganskire,  2  East.  856,  note.) 

So,  where  a  person  about  forty-five  years  back  erected 
a  mill  and  dam  for  his  own  profit,  whereby  he  deepened 
the  water  of  a  ford,  through  which  there  was  a  public 
highway,  but  the  passage  through  which  wsis,  before  the 
deepening,  very  inconvenient  to  the  public,  and  the  miller, 
about  five  years  afterwards,  buUt  a  bridge  over  it;  and 
there  was  no  doubt  that  the  public  had  since  used  it ;  but 
it  was  admitted  that  the  miller  had  repaired  it ;  the 
Court  of  King's  Bench  held  that  the  county  and  not  the 
ndller  were  chargeable  with  the  reparation,  according  to 
the  principle,  that  "  if  a  private  person  build  a  bridge, 
which  afterwards  becomes  of  public  convenience,  the 
county  is  bound  to  repair  it.  {Rex  v.  Ink.  of  Kent^  2  M. 
<6  S.  513.)  But  where  the  Medway  Navigation  Company 
were  authorized  by  act  of  Parliament  to  make  the  river 
navigable,  and  to  amend  and  alter  such  bridges  or  high- 
ways as  might  hinder  the  navigation,  leaving  them  or  others 
as  convenient  in  their  room  ;  and  under  this  authority  the 
company  deepened  a  particular  spot  in  the  river,  where 
before  had  been  a  ford,  and  afterwards  built  m  bridge  and 
kept  it  in  repair  till  its  destruction  by  a  flood.  It  was 
held  that  the  company  and  not  the  county  were  bound  to 
rebuild  the  bridge.  And  per  Lord  EUenborough,  C.  J. : 
"  The  power  given  to  the  company  to  take  or  alter  the  old 
highway  was  upon  condition  of  leaving  another  passage  as 
convenient  in  its  room;  and  if  they  do  not  perform  the 
condition  they  are  not  entitled  to  do  the  act;  it  is  a  continu- 
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ing  condition,  and  when  the  company  thought  proper,  for 
their  own  benefit,  to  alter  the  highway  in  the  bed  of  the 
river,  so  that  the  public  could  no  longer  have  the  saine 
benefit  of  the  ford,  they  were  bound  to  give  another  pass- 
age over  the  bridge,  and  to  keep  it  for  the  public."  {Rex 
V.  Ink.  of  Kent,  18 UasL  220.) 

It  is  held  not  to  change  the  rule  that  the  bridge  built 
by  a  private  individual  is  of  public  utility  only  at  certain 
seasons  of  the  year.  Thus,  a  bridge  was  used  by  the 
public,  at  all  times,  on  foot  and  with  horse,  but  only  occa- 
sionally with  carriages,  except  in  times  of  flood  or  frost, 
when  it  was  unsafe  to  pass  through  the  river,  at  which 
times  carriagei9  always  passed  over  the  bridge.  In  ordi- 
nary times  the  carriages  road  went  through  the  ford,  and 
the  bridge  was  sometimes  barred  against  carriages  by 
means  of  a  post  and  chain.  It  was  held  by  the  court  that 
such  a  limited  enjoyment  was  quite  consistent  with  the  idea 
of  a  public  bridge.  {Rex  v.  Inh.  of  NorthamptonaMre^ 
2  M.  <&  8.  262.)  Again,  a  causeway  and  bridge  were  only 
used  by  the  pu))lic  in  time  of  floods,  and  in  the  time  of 
very  high  floods  the  bridge  itself  was  impassable,  but  they 
were  at  all  times  open  to  the  public  :  it  was  held  that  this 
was  a  public  bridge.  {Rex  v.  Inh.  of  Devon^  Ry  &  M. 
144.    See  2  (7ampd.  455.) 

Lord  Coke  says :  "  If  a  man  make  a  bridge  for  the 
common  good  of  all  the  subjects,  he  is  not  bound  to  repair  it; 
for  no  particular  man  is  bound  to  reparatioi^  of  bridges  by 
the  common  law,  but  by  tenure  or  prescription."  (2  Inst. 
701.)  But  if  a  man  erect  a  useless  or  a  merely  ornamental 
bridge,  neither  he  nor  the  public  are  bound  to  maintain  it. 
{Wellb.  on  Highways^  326.)  At  common  law  the  duty  of 
repairing  public  bridges  rested  upon  the  county  at  large, 
where  it  was  not  shown  that  any  private  person,  or  other 
body,  was  charged  with  that  duty.  {Rex  v.  /nA.  of  WeH 
Riding  of  Yorkahirey  2  East  842  ;  Hill  v.  Supervisorsj 
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<8c.  12  JV:  F.  JB.  52.)  But  this  law  has  never  been  in 
force  in  this  State,  since  from  the  earliest  times  the  care 
and  reparation  of  highways,  including  bridges,  has  been 
committed  to  town  officers.  {Hill  v.  Supervieora^  supra.) 
It  was  said  by  Lord  Ellenborough  that  ^*  all  public  bridges 
are  prima  facie  repairable  by  the  inhabitants  of  the  county, 
without  distinction  of  foot,  horse,  or  carriage  bridges, 
mdess  they  can  show  that  others  are  bound  to  repair  par- 
ticular bridges.    {Bex  y*  Inh.  of  Salop^  13  East.  95.) 

A  toll  bridge  may  also  be  a  highway,  only  differing 
from  an  ordinary  public  bridge  in  this,  that  the  public,  in 
consideration  of  the  payment  of  certain  tolls,  are  relieved 
from  the  responsibility  of  keeping  it  in  repair.  Subject 
to  the  payment  of  such  tolls  the  rights  and  privileges  of 
the  public  on  such  bridges  are  the  same  as  on  ordinary 
public  bridges.  In  the  case  of  Thompson  v.  Matthews, 
(2  Edw*  212)  it  appeared  that  the  plaintifGs,  under  autho- 
rity from  the  Legislature,  had  constructed  a  bridge  across 
the  Harlem  river  in  the  manner  and  of  the  dimensions 
directed  and  required  by  the  act  authorizing  its  construc- 
tion, and  that  the  defendants  were  in  the  habit  of  hauling 
across  such  bridge  immense  loads  of  marble,  weighing 
several  tons,  and  thereby  greatly  endangering  the  bridge, 
and  an  injimction  was  prayed,  restraining  such  defendants 
from  transporting  across  the  bridge  any  marble  or  stone 
in  quantities  exceeding  at  one  time  or  in  any  one  load  the 
weight  of  tw9  tons.  The  Vice  Chancellor  said,  "  The 
motion  for  an  injunction  cannot  be  granted.  The  road 
across  the  bridge  is  undoubtedly  a  highway,  though  all 
persons  and  carriages  passing  must  pay  a  toll ;  but  still  it 
is  a  public  highway.  The  affidavits  in  opposition  take 
very  much  from  the  force  of  the  allegations  in  the  bill. 
But  this  is  a  case  in  which  the  parties  have  legal  rights. 
The  bridge  is  a  public  one.  If  persons  take  improper 
loads  and  the  bridge  has  been  properly   constructed, 
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then  the  owners  of  it  have  a  remedy  by  a  special  action  on 
the  case,  or  in  trespass  for  damage  done ;  while  on  the 
other  hand,  if  passengers  and  their  property  should  sustain 
an  injury  by  a  breaking  from  ordinary  loads,  the  owners 
must  respond  in  damages." 

8.  Febbies. 

A  ferry  also,  though  its  nature  is  9m  gtenerisj  is  not 
inconsistent  with  the  general  principles  of  the  law  regard- 
ing highways,  for  it  is  a  common  passage,  which  is  no  more 
than  a  common  highway.  (3  Mod.  294  ;  Woolr.  on  Ways^ 
217.)  Most  of  the  confusion  which'  has  prevailed  upon 
this  subject,  appears  to  have  arisen  from  not  distinguish- 
ing between  the  public  privilege  and  the  private  right, 
which  unite  to  form  a  ferry — ^the  pubUc  privilege  of  pass- 
ing across  the  water,  and  the  private  right  to  carry  pas- 
sengers over  and  to  receive  the  toll.  ( Wellb.  on  High' 
way 8^  33.)  The  interests  of  the  public  in  a  ferry  is  exactly 
similar  to  their  interest  in  highways  in  general ;  conse- 
quently they  are  only  possessed  of  an  easement,  and  can 
claim  no  property  in  the  soil.  The  privilege  of  landing  at 
either  end  of  the  ferry  is  an  easement  upon  the  freehold. 

In  Okambersvi  Furry ^  (1  Yeates  167)  the  Supreme  Court 
of  Pennsylvania  held,  that  the  owner  of  a  ferry  over  a  navigSr 
ble  stream  had  no  right  to  land  or  receive  freight  or  passen- 
gers on  the  adjoining  banks,  even  though  the  landing  place 
was  a  public  highway,  without  the  owner's  consent.  The 
dedication  of  ground  for  the  purpose  of  a  public  road  was 
said  to  give  no  right  to  use  it  for  the  other  purpose.  This 
doctrine  was  afterwards  referred  to,  recognized  and  adopted 
by  the  same  court,  in  Cooper  v.  Smith,  (9  Serg.  dk  Rawle^ 
26.  See  also  Pipkin  v.  Wynna,  2  Dev.  JV.  0.  Rep.  403 ; 
Chess  V.  Man(yumy  3  Watt,  219  ;)  also  in  this  State  by  Mr. 
Justice  CowEN  in  Pearsall  v.  Poet.  (20  Wend.  132.)  The 
same  principle  is  to  be  found  in  Saville  ll,  pi.  29,  where 
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it  is  said,  that  in  every  ferry  the  land  on  both  sides  the 
water  ought  to  belong  to  the  owner  of  the  ferry,  for  other- 
wise he  could  not  land  on  the  other  side.  But  this  strict 
and  severe  rule  is  somewhat  relaxed  in  England ;  and  in 
Peter  v.  Kendal,  (6  Bam  d  Oreas.  703)  the  King's  Bench 
denied  the  justness  of  the  conclusion  in  Saville,  and  held 
that  the  owner  of  a  ferry  need  not  have  the  property  in 
the  soil  on  either  side.  It  was  sufficient  that  the  landing 
place  was  a  pubUc  highway.  It  was  a  right  incident  to 
the  ferry,  to  use  such  a  landing  place  for  the  purposes  of 
a  ferry.  The  same  conclusion  was  arrived  at  in  this  State 
by  Mr.  Justice  Sibong  in  Fowler  v.  JdM.  (19  Barb.  219. 
See  also  Gould  v.  Budson  River  R.  R.  Go.,  6  N.  Y.  R. 
522 ;  3  Kent.  421,  note.)  And  this  is  the  most  reasonable 
conclusion  upon  the  right  to  the  use  of  a  public  highway 
to  which  a  ferry  is  connected* 

9.  Naviqable  Btvebs. 

•  • 

A  navigable  river,  common  to  all  men,  is  a  highway; 
and  if  the  water  change  its  course,  and  go  over  ground 
different  from  that  on  which  it  used  to  run,  the  highway 
will  be  along  the  new  channel,  in  the  same  manner  as  the 
old.  (1  Uaxok.  c.  76,  §  1 ;  4  Oom.  Dig.  Chimin,  A.  1 ; 
10  Mod.  382.)  But  if  the  river  be  choked  up  with  mud, 
and  impassable,  that  would  not  give  the  public  a  right  to 
naake  use  of  the  a(^*oining  lands  by  cutting  another  channel 
or  passage ;  though  it  is  quite  clear  that  if  the  usual  track 
of  a  highway  become  impassable,  the  public  have  a  right 
to  go  on  the  adjoining  lands.  {Per  Buller  in  Ball  v. 
Ekrbert,  3  T.  R.  263.) 

By  the  common  law  of  England  those  rivers  are  navi- 
gable  where  the  tide  flows  and  reflows;  and  the  crown  has 
the  absolute  proprietary  interest  in  such  rivers,  and  in  the 
shores  below  the  ordinary  high  water  mark.  But  above  the 
flow  of  tide>waters,  or  where  the  tide  does  not  ebb  and 
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flow,  rivers  are  not  technically  navigable  at  common  law, 
though  of  sufficient  capacity  for  valuable  floatage.  {Hate 
DeJureMarts;  £x  parte  Jennings,  6  Cow*  518;  Morgan  y. 
mng,  35  N.  Y.  R.  458.) 

This  doctrine  of  the  conunon  law  has  been  repeatedly 
recognized  by  the  Supreme  Court  of  this  State  as  the  law 
of  our  own  State,  and  has  as  such  received  the  sanction  of 
high  legal  and  judicial  authority.  (3  Kent,  414;  Canal 
Commiseioners  v.  The  People,  5  Wend.  444;  Canal  Ajh 
praieere  v.  The  People,  17  Wend*  595;  Commiaeioners  v. 
Kempshall,  26  Wend.  415;  Hooker  y.  Cummings,  20  John. 
100,  See,  however,  the  opinion  of  Davies,  J.,  in  People 
V.  Canxil  Appraiaera,  33  N.  Y.  R.  461.) 

Upon  this  distinction  is  based  a  very  important  rule 
relating  to  the  ownership  of  the  bed  of  the  stream,  and 
the  right  of  fishery  in  its  waters,  to  wit :  that  navigable 
or  tidal  rivers,  so  far  as  the  tide  ebbs  and  flows  in  them 
belong  to  the  king,  or  in  this  country  to  the  State;  and 
rivers  not  navigable,  that  is  fresh  water  rivers,  belong  to 
the  owner  of  the  adjacent  soil.  This  distinction  hs^  no 
reference  however  to  the  right  to  use  the  stream  for  the 
purposes  of  passage  or  transportation;  the  rule  in  that 
respect  being  that  the  public  have  not  only  a  right  to  all 
tide  waters,  but  also  a  right  of  way  or  easement  paramount 
to  the  right  of  the  riparian  proprietors  in  all  rivers  which, 
though  not  tidal  or  navigable  in  the  sense  of  the  former 
rule,  are  navigable  in  fact.  {Id.  Morgan  v.  King,  35 
N.  Y.  R.  458.)  In  the  latter  case,  or  above  tide  water, 
the  public  right  is  one  of  passage  and  nothing  more,  as  in 
a  common  highway.  It  is  called  by  the  cases  an  easement; 
and  the  owner  of  the  adjoining  land  has  a  right  to  use  the 
land  and  water  of  the  river  in  any  way  not  inconsistent 
witi.  the  e.«^t  If  he  n^e  Ly  eL«.n  rendertog 
navigation  inconvenient  or  unsafe,  he  is  guilty  of  a  nui- 
sance;  and  this  is  the  only  restriction  which  the  law 
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imposes  on  him.     {Ex  parte  Jennings^  6  Coto.  527;  Qom- 
miaaionerSf  etc.  y.  Eempshall^  26  Wend*  413.) 

By  the  common  law,  also,  a  river  is,  in  fact,  navigable, 
on  which  boats,  lighters  m*  rafts  may  be  floated  to  market. 
{Hale,  De  Jvre  Maria;  Commissioners^  (&c.  v.  Kempshall 
26  Wend.  413.)  But  this  rule  of  the  common  law  as  to 
what  degree  of  capacity  renders  a  river  navigable  in  fact, 
should  be  received  in  this  country  with  such  modifications 
as  will  adapt  it  to  the  peculiar  character  of  our  streams, 
and  the  commerce  for  which  they  may  be  used.  We 
have  many  streams  of  considerable  extent  not  navigable 
by  boats,  lighters  or  rafts,  but  capable  of  floating  to  mar- 
ket single  logs  or  sticks  of  timber.  In  many  cases  large 
tracts  of  land  bordering  upon  their  banks  were  originally 
covered  with  dense  forests,  the  valuable  products  of  which 
would  have  had  no  avenue  to  market,  if  the  public  ease- 
ment in  the  streams  had  been  restricted  to  navigation  by 
boats  or  rafts.  The  true  rule  is,  that  the  public  have  a 
right  of  way  in  every  stream  which  is  capable  in  its  natu- 
ral state  and  its  ordinary  volume  of  water,  of  transport- 
ing, in  condition  fit  for  market,  the  products  of  the  forests 
or  mines,  or  of  the  tillage  of  the  soil  upon  its  banks.  It 
is  not  essential  to  the  right,  that  the  property  to  be  trans- 
ported should  be  carried  in  vessels,  or  ia  some  other  mode, 
whereby  it  can  be  guided  by  the  agency  of  man,  provided 
it  can  ordinarily  be  carried  safely  without  such  guidance. 
Nor  is  it  necessary  that  the  stream  should  be  capable  of 
being  thus  navigated  against  its  current,  as  well  as  in  the 
direction  of  its  current.  If  it  is  so  far  navigable  or  float- 
able, in  its  natui'al  state  and  its  ordinary  capacity,  as  to 
be  of  public  use  in  the  transportation  of  property, .  the 
public  claim  to  such  use  ought  to  be  liberally  supported. 
{Morgan  v.  King,  35  N,  Y,  R.  454;  Shaw  v.  Crawford, 
10  Jol&i.  236.)  . 

Nor  is  it  essential  to  make  a  stream  a  public  highway 
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that  the  capacity  of  the  stream  as  above  defined  should 
be  continuous,  or  in  other  words,  that  its  ordinary  state, 
at  all  seasons  of  the  year,  should  be  such  as  to  make  it 
navigable.  If  it  is  ordinarily  subject  to  periodical  fluctu- 
ations in  the  volume  and  height  of  its  water,  attributable 
to  natural  causes,  and  recurring  as  regularly  as  the  seasons, 
and  if  its  periods  of  high  water  or  navigable  capacity 
ordinarily  continue  a  sufficient  length  of  time  to  make  it 
useful  as  a  highway,  it  is  subject  to  the  public  easement. 
{Id.  Brovme  v.  Ghadbowme,  31  Maine  9,  See,  however, 
Munson  v.  Hungerford^  6  Barb.  265;  Curtis  y.  Keesler^  14 
Barb.  511.) 

But  this  is  extending  the  principle  quite  far  enough. 
And  where  it  appeared  that  a  stream  was  not  capable  of 
floating  even  single  logs,  except  during  seasons  of  high 
water,  which  were  about  two  months  in  a  year,  and  that 
then  the  logs,  so  floated,  had  to  be  aided  in  their  pajssage 
by  men  in  .skifb  or  on  shore;  that  the  current  was  so 
broken  and  impeded  by  rapids  and  rocks,  that  the  logs 
were  sometimes  badly  injured,  and  the  ends  were  always 
more  or  less  bruised  up;  and  that  the  stream  was  used  only 
occasionally  for  floating  logs,  etc.,  the  Court  of  Appeals 
decided  that  such  stream  was  not,  in  its  natural  state,  a 
public  highway,  even  within  the  liberal  rules  above  laid 
down.     {Morgan  v.  King,  35  N.  Y.  R.  460.) 

The  Hudson  river,  where  in  fact  navigable  above  tide- 
water, is  a  public  highway,  though  not  declared  so 
in  the  act  declaring  certain  rivers  highways.  {Pah 
men  v.  Mulligan,  3  Oaines,  307.)  So,  the  waters  of 
the  Albany  basin,  as  well  as  the  navigable  waters  of  the 
river  are  a  public  highway.  {Hart  v.  Mayor  of  Albany,  3 
Paige,  213;  8.  C.  affi'd,  9  Wend.,  571.)  So  it  was 
declared  that,  the  Battenkill,  in  the  county  of  Washing- 
ton, though  not  enumerated  in  the  statute  declaring  cer- 
tain rivers  and  streams  public  highways  {Ses.  24>  c.  186, 
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^  34),  yet  having  been  used  as  such,  by  the  public  for 
the  purpose  of  rafting  down  boards  and  timber  for  more 
than  26  years,  the  usage  had  created  a  public  right;  and 
that  an  action  would  lie  against  the  owner  of  a  mill-dam 
for  so  obstructing  the  navigation  as  to  injure  the  raft  of 
the  plaintiff,  i(i  passing  over.  (Shaw  v.  Cravjford,  10  John. 
236.)  A  river  which  is  declared  by  statute  a  public  high- 
way, is  such  only  for  the  purposes  of  navigation,  and  is 
not  such  highway  in  places  where  it  is  not  in  fact  navi- 
gable. {Mayor  of  Rochester  v.  Ottrtiss,  Clark,  336.) 

It  was  said  by  Sir  Matthew  Hale,  in  his  treatise  De  Jure 
Maris,  that,  "  if  any  person  at  his  own  charge,  makes  his 
own  private  stream  to  be  passable  for  boats  or  barges, 
either  by  making  of  locks  or  cuts,  or  drawing  together 
other  streams  ;  and  hereby  that  river  which  was  his  own, 
in  point  of  propriety,  become  now  capable  of  carriage  of 
vessels ;  yet  this  seems  not  to  make  it  juris  piAlici  (or  a 
highway);  and  he  may  pull  it  down  again,  or  apply  it  to 
his  own  private  use.  For  it  is  not  hereby  made  to  be  juris 
publici  unless  it  were  done  at  a  common  charge,  or  by  a 
public  authority ;  or  that  by  long  continuance  of  time,  it 
hath  been  freely  devoted  to  a  public  use."  'And  the  same 
principle  has  been  confirmed  in  this  country  to  the  effect 
that  if  a  person  be  the  owner  on  both  sides  of  a  water 
course,  and  at  his  own  expense  makes  it  boatable  by  arti- 
ficial means,  it  does  not  thereby  become  public  ;  it  is  still 
private  property  and  cannot  be  infringed,  even  by  the 
Legislature,  without  compensation  being  made.  {Wads- 
worth  V.  Smith,  2  Fairf.  {Me.)  fi.  278.) 

The  public  have  likewise  a  right  to  travel  on  a  public 
river  on  the  ice;  and,  therefere,  if  any  one  cuts  holes 
through  the  ice  upon  or  near  the  place  where  there  has 
been  a  winter-way  for  twenty  years,  he  is  liable  to  the  pay- 
ment of  all  damages  sustained  thereby,  by  those  travelling 
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upon  such  way,  without  carelessness  or  fault  on  their  part. 
{French  v.  Camp.^  6  Shepl.  {Me.)  JR.  438.) 

The  Legislature  of  a  State  connot,  by  declaring  a  river 
navigable,  which  is  not  so  in  fact,  or  by  nature,  deprive 
the  riparian  owners  of  their  rights  to  the  use  of  the  water 
for  hydraulic  and  other  purposes,  without  rendering  com- 
pensation. {Walker  v.  Board  of  Public  Works,  16  OhiOj 
540.)  Nor  has  the  State  a  right,  without  compensation, 
to  destroy  the  property  of  individuals  situated  upon  rivers 
above  tide  waters,  in  making  waters  navigable  which  are 
not  so  by  nature,  or  to  appropriate  such  .waters  to  the 
public  use  by  artificial  erections  or  improvements.  {Per 
Chancellor  and  Senator  Allen  in  Canal  Corrmivtsioners  v. 
Hie  People,  b  Wend.  428.  8ee  Canal  Appraisers  v.  Peo- 
ple, 17  Wend.  571  /  Commissioners,  c§c.,  v.  Kempshall,  26 
Wend.  404.) 

The  public  have  no  highway  along  the  margin  of  naviga- 
ble rivers  and  lakes,  unless  the  same  has  been  acquired  by 
express  grant  or  prescription.  {Ledyard  v.  Ten  Eyck, 
36  Barb.  102.)  Nor  has  the  public  a  free  access  to  wharves 
and  buildings,  erected  under  authority  granted  by  statute, 
on  the  margin  of  a  navigable  rivel*.  It  does  not  follow 
from  the  river's  being  a  highway,  that  land  appropriated 
from  its  bed  must  remain  a  highway.  {Wetmore  v.  Atlan- 
tic White  Lead  Co.,  37  Barb.  70.) 
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CONCERNING  THE  FEE  IN  HIGHWAYS. 


1 .  Rights  of  the  owner  of  the  fee. 

2.  Depasturing  highways. 

3.  How  fti  public  may  use  highways. 

4.  CoDcerning  the  fee  in  tompikes, 

railroads,  Ac. 


5.  Carrying  on  Irasiness  in  lughway. 

6.  Presumption  from  adjacent  ownership. 

7.  Boundaries  by  highways. 

8.  Boundaries  by  rivers. 

9.  What  rivers  are  navigable. 


1.  Sights  of  the  Owner  of  the  Fee.  ^ 

A  highway,  though  common  to  all  people,  is  said  to  be 
nothing  but  an  .easement  on  the  lands  over  which  it 
passes.  The  public  have  no  other  right  in  it  than  the 
right  of  passage,  with  the  powers  and  privileges  incident 
to  that  right;  such  as  digging  the  soil  and  using  the  tim- 
ber and  other  materials  found  within  the  space  of  the 
road,  in  a  reasonable  manner,  for  the  purpose  of  making 
and  repairing  the  ix)ad  and  its  bridges.  The  owner  of 
the  soil  still  retains  his  exclusive  right  in  all  the  mines, 
quarries,  springs  of  water,  timber  and  earth,  for  every 
purpose  not  incompatible  with  the  public  right  of  way. 
The  person  in  whom  the  fee  of  the  road  is,  may  maintain 
trespass  or  ejectment,  or  waste,  in  regard  to  the  same; 
and,  upon  the  discontinuance  or  abandonment  of  the 
right  of  way,  the  entire  and  exclusive  property  and  right 
of  enjoyment  revest  in  him.  {Jackson  v.  Hathaway^  15 
John.  447;  Carpetiter  v.  Oswego^  (&c.  li.  B.  Co,  24  JV.  Y. 
B.  655;  2  Stra.  1004;  1  Burr.  133;  11  EaaL  51,)  ^ 

While  this  rule  as  to  the  extent  of  interest  which  the 
public  acquire  in  highways  is  strictly  true  as  to  highways 
in  the  country,  it  must  be  taken  with  some  limitation  as 
to  the  streets  of  a  city  or  large  village.    There  are  certain 
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uses,  such  as  the  construction  of  sewers  and  the  laying  oi 
gas  and  water  pipes,  to  which  the  latter  are  generally 
applied.  These — called  urban  seiTitudes — are  the  neces- 
sary incidents  of  streets  in  large  cities,  and  are  paramount 
to  the  rights  of  the  owner  of  the  fee.  Whether  the 
streets  be  laid  out  and  opened  upon  property  belonging 
to  the  corporation,  or  whether  they  become  public  streets 
by  dedication,  or  by  grant,  or  upon  compensation  being 
made  to  the  owner  of  the  fee,  they  have  all  the  incidents 
attached  to  them  which  are  necessary  to  their  foil  enjoy- 
ment as  streets;  and  the  corporation,  has  the  power  to 
authorize  their  appropriation  to  all  such  uses  as  are  con- 
ducive to  the  public  good,  and  do  not  interfere  with  their 
complete  and  unrestricted  use  as  highways.  (Mllhau  v. 
Sharp,  15  JBarb.  210,  per  Edwabds,  P.  J.^  Peoples.  Eerr^ 
27  N.  Y.  R.  202.)  But  see  Kehey  v.  King,  S3  How.  39. 
With  regard  to  the  streets  of  New  York,  it  is  held  that 
the  fee  in  the  soil  of  all  such  as  have  been  opened  under 
the  provisions  of  the  acts  of  1807  and  1813,  vests  in  the 
corporation  for  public  use.  {Hoff.  Treatise,  289;  People 
V.  K&r,  27  Jf.  Y.  R.  188;  Drake  v.  Hudson  River  R. 
R.  7  Barb.  508.) 

It  is  the  established  inference  of  the  common  law  that 
the  owners  of  the  lands  adjoining  a  highway,  either  in  the 
city  or  country,  are  the  owners  of  the  fee  of  the  highway, 
as  well  as  the  waste  land  bordering  thereon.  But  this 
inference  way  be  rebutted  or  narrowed  by  evidence,  for 
it  is  quite  possible,  as  we  shall  hereafter  see,  for  one  man 
to  own  the  adjoining  land  and  another  the  fee  of  the  high- 
way. {Bissdl  V.  N.  Y.  Central  R.  R.  Co.  23  Jf.  Y.  R. 
61;  Woffery.  Troy  Union  R.  R.  Co.  25  N.  Y.  R.  529;  3 
Kent.  434;  Grose  v.  West,  7  Taunt.  39;  2  Stark.  X.P.  463.) 
<  The  title  of  the  owner  of  the  fee  is  absolute,  subject 
only  to  the  public  easement ;  and  he  may  use  the  land  in 
any  way  not  inconsistent  with  this  easement.     Ho  may 
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sell  the  land  through  which  the  highway  runs,  without 
subjecting  himself  to  an  action  for  a  breach  of  covenant  of 
seizin  and  right  to  convey,  contained  in  the  deed  of  con- 
veyance, since  the  seisin  and  right  to  convey  still  continue  in 
him.  {Whitbeck  v.  Cook,  15  John.  483.)  He  may,  also, 
have  an  action  of  trespass  against  any  person  who  exclu- 
sively appropriates  the  soil,  or  who  digs  up  the  soil,  or 
cuts  down  the  trees  growing  on  the  side  of  the  road  and 
left  there  for  shade  or  ornament  (3  KerU.  433;  Gidney  v. 
Earl,  12  Wend.  98  ;  WilloughbyY.  Jenks,  20  Wend.  96); 
or  against  one  who  stands  in  the  highway  opposite  his 
land  and  uses  abusive  language  towards  him.  {Adams  v. 
Rivers,  11  Barb.  390.) 

So,  he  may  maintain  ejectment  against  any  person 
appropriating  it  to  private  occupation.  {Ooodtitle  v.  Alker, 
1  Burr.  133;  Carpenter  v.  Oswego,  i&c,  R.  R.  Co.  24  iV". 
Y.  R.  655.)  In  the  case  of  Ooodtitle  v.  Alker,  where  the 
plaintiff  brought  an  action  of  ejectment  for  land  over 
which  was  a  public  right  of  way,  it  was  objected  by  the 
defendant  that  the  land  being  subject  to  an  easement,  the 
sheriff  could  not  deliver  possession.  Lord  Mansfield,  C.  J., 
said:  "There  is  no  reason  why  he  should  not  have  a  right 
to  all  remedies  for  the  freehold,  subject  still,  indeed,  to  the 
servitude  or  easement.  An  assize  would  lie  if  he  should 
be  disseised  of  it ;  an  action  of  trespass  will  lie  for  an 
injury  done  to  it.  I  see  no  ground  why  the  owner  of  the 
soil  may  not  bring  ejectment  as  well  as  trespass.  It  would 
be  very  inconvenient  to  say,  that  in  this  case  he  should 
have  no  specific  legal  remedy;  and  that  his  only  relief 
should  be  repeated  action^  of  damages  for  trees,  Inines, 
salt  springs  and  other  profits  under  ground.  It  is  true, 
indeed,  that  he  must  recover  the  land  subject  to  the  way; 
but  surely  he  ought  to  have  a  specific  remedy  to  recover 
the  land  itself,  notwithstanding  its  being  subject  to  an 
easement  upon  if 
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The  owner  of  the  fee  may  also  carry  water  in  pipes 
under  the  highway,  or  sink  a  drain  or  raceway,  or  any 
water-course  beneath  the  highway,  if  he  can  so  do  it  as 
not  to  deprive  the  public  of  their  easement.  It  is  a  com- 
mon practice  for  the  owners  of  water-mills  or  sites  for 
water-mills,  to  sink  water-courses  for  the  use  of  their 
mills  in  their  own  land  under  highways;  but  care  must  be 
taken  to  restore  the  way  to  a  safe  and  passable  condition 
by  building  a  bridge  or  otherwise — since,  if  injury  is  sus- 
tained by  any  one,  in  consequence  of  the  highway's  being 
less  safe  or  passable,  the  water-course  will  be  regarded  as 
a  nuisance,  and  the  owner  liable  for  damages  to  the  party 
injured,  in  the  absence  of  gross  negligence  on  his  part. 
{Dygert  v.  Schenck,  23  Wend.  446;  Perly  v.  Chandler ^  6 
Mass.  454.) 

And,  it  is  the  duty  of  the  one  constructing  the  water- 
course, to  keep  the  way  over  it  in  repair  at  his  own 
expense;  and,  if  he  should  neglect  to  do  it,  he  may  be 
indicted  for  the  nuisance,  and  the  nuisance  abated,  besides 
his  liability  to  parties  injured.  (/(Z.,  Harlow  y.Hundston^  6 
Oow.  191.)  So,  if  the  owner  of  the  fee,  without  special 
authority,  makes  and  continues  a  covered  excavation,  as 
an  area,  imder  a  public  street  or  highway,  for  private 
purposes,  he  is,  in  the  absence  of  negligence  in  the  party 
injured,  responsible  for  all  injuries  resulting  from  the  way 
being  thereby  less  safe;  and,  the  fact  that  the  covering  of 
the  area  was  done  by  a  contractor,  who  contracted  to  do 
the  work  properly,  will  be  no  defense  to  an  action  for 
damages.  The  owner  of  the  area  is  bound  to  make  and 
at  all  times  keep  the  street  as  safe  as  it  would  have  been, 
if  the  area  had  not  been  constructed.  {Qongreve  v.  Smithy 
18  N.  Y.  R.  79.) 

The  general  doctrine  is  that  the  public  are  entitled  to 
the  street  or  highway  id  the  condition  in  which  they  placed 
it;    and  whoever  without  special  authority  materially 
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obstructs  it,  or  renders  its  use  hazardous,  by  doing  any- 
thing upon,  above  or  below  the  surface,  is  guilty  of  a 
nuisance,  and,  as  in  all  other  cases  of  public  nuisance, 
individuals  sustaining  injuries  from  it,  without  want  of  due 
care,  have  a  remedy  by  action  against  the  author  or  con- 
tiuuer  of  the  nuisance.  And  it  makes  no  diflerence  whether 
the  fee  of  the  street  is  in  a  municipal  corporation  or  in  the 
individual  doing  the  act ;  in  either  case  the  act  of  injuring 
the  easement  is  illegal.  {Id.  Wendell  v.  Mayor^  <fic.,  of 
Troy,  39  Barb.  329,  and  cases.) 

The  owner  of  the  fee  of  the  highway  may  also  remove 
the  soil,  or  sell  it  to  be  removed,  if  it  be  done  without 
injury  to  the  highway,  or  to  the  ingress  and  egress  of 
adjoining  owners,  (WtUiams  v.  Kenney,  14  Barb.  629.) 
In  this  case,  the  owner  of  the  soil  in  a  highway,  sold  P  a 
bank  of  sand  therein  in  front  of  the  plaintiffs  premises, 
stipulating,  however,  that  P  should  not  dig  so  as  to  injure 
the  highway  or  the  plaintiff's  premises.  P,  in  taking  away 
the  sand,  dug  down  four  or  five  feet  below  the  surface  of 
the  ground  for  a  distance  of  three  rods  opposite  the  plain- 
tiff's land.  The  excavation  was  about  eight  feet  from  the 
plaintiff's  fence  and  the  earth  had  partially  caved  in,  to 
within  about  four  feet  of  the  fence,  but  none  of  the  plain- 
tiff's earth,  or  fences,  or  improvements  had  been  in  the 
least  disturbed.  In  delivering  the  opinion  of  the  court, 
Johnson  J.  said,  **  K  there  was  a  bank  of  sand  valuable 
for  building  purposes,  any  portion  of  which  could  be 
removed  without  prejudice  to  the  public  easement  or  the 
plaintiff's  rights  of  ingress  and  egress,  the  defendant  had 

« 

a  perfect  right  to  remove  it  or  sell  it.  He  sold  it,  but  was 
careful  to  stipulate  that  no  more  of  it  should  be  removed 
than  could  be  done  without  injury  to  the  highway,  or  to  the 
plaintiff.  If  Pratt  went  on  and  committed  a  wrong,  in 
violation  of  his  stipulation,  the  defendant  is  not  responsi- 
ble.   Pratt  was  not  his  servant  or  agent,  or  acting  under 
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his  authority  while  infringing  on  the  plaintift's  rights. 
But  I  am  of  opinion  that  had  the  defendant  himself  done 
the  act  complained  of,  no  action  could  have  been  main- 
tained by  the  plaintiff." 

The  owner  of  the  fee  is  entitled  to  all  trees  standing  or 
lying  on. the  land  over  which  a  highway  is  laid  out,  except 
such  as  may  be  necessary  to  make  or  repair  the  highway 
or  bridges  on  the  same  land ;  (2  R.  8.  {5th  ed.)  415  ;  18 
SUz.  B.  i2.  cited  1 1  Jac.  B.  R.)  and  he  may  maintain 
trespass  against  any  person  who  ahall  cut  down  or  injure 
such  trees  or  timber,  unless  such  person  was  duly  author- 
ized to  cut  them,  and  did  cut  them  for  the  purpose  of 
making  or  repairing  the  road  or  bridges  on  the  same  land 
as  above  provided,     {See  Babcock  v.  Lomb^  1  Cow.  238.) 

2.  Depastubing  Highwats. 

It  is  a  well  settled  principle  of  the  common  law  that 
the  public  have  no  right  to  depasture  a  highway,  since  the 
freehold  and  all  its  profits  belong  to  the  owner  of  the 
adjoining  soil.  {Savage  C.  J.,  3  Wend.  147  ;  16  Mass. 
33.)  InDorastonY.  Payne,  (2  H.  Blacky  527,)  Bro.  Abr. 
Trespass,  pL  131  was  cited  to  show  that  the  owner  of  the 
soil  of  a  highway  may  bring  trespass,  if  cattle  do  anything 
but  merely  pass  and  repass.  And  Eybe,  C.  J.  and  Heatei,  J. 
expressly  called  the  right  of  passage  along  a  highway  an 
easement ;  and  all  the  judges  agreed  that  it  would  be  tres- 
pass if  cattle  were  found  depasturing  on  a  highway.  It 
was  an  action  of  replevin,  for  taking  the  cattle  of  the  plain- 
tiff;  and  a  plea  was  made  in  bar  of  the  avowry  of  dam- 
age feasant,  that  the  cattle,  being  in  a  MghDay,  escaped 
through  defect  of  fences.  To  this  plea  a  special  demurrer 
was  put  in,  for  that  it  did  not  show  that  the  cattle  were 
passing  through  and  along  the  said  highway.  For  if  they 
were  trespassing,  then  the  defect  of  fences  was  no  excuse. 
And  the  plea  was  decided  to  be  faulty,  because  the  cattle 
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would  be  trespassing  if  they  did  anything  more  than  pass 
and  repass ;  and,  therefore,  this  fact  being  traversable, 
should  be  stated  with  certainty.  This  authority  was  con- 
firmed in  its  fullest  extent  in  the  case  of  Stevetis  v. 
Wktstler,  {11  FaaC.  51.) 

But  a  different  rule  was  formerly  adopted  in  this  State, 
for  the  courts  held  that  the  statute  which  empowered  the 
electors  of  each  town  at  their  annual  town  meetins:  ^<  to 
make  rules  and  regulations  for  ascertaining  the  sufficiency 
of  all  fences  in  such  towp ;  and  for  determining  the  times 
and  manner  in  which  cattle,  horses  or  sheep  shall  be  per- 
mitted to  go  at  large  on  highways,"  had  made  it  lawful  in 
towns  where  such  regulations  had  been  made,  for  cattle, 
lioroeB  or  sheep  to  go  at  large  on,  and  depasture  .the  high- 
ways, and  that  the  oomp^osation  paid  the  owner  of  the 
laiid,  on  laying  out  the  highway,  covered  not  only  the 
easement  of  a  public  way,  but  also  the  right  to  depasture 
the  same.  {Griffin  v.  Martin^  7  Barb.  297;  HardeiibvrgJi 
V.  Lockwoodj  25  Barb.  9.  See  contra  White  v.  Scott^ 
4  Barb.  56.)  These  decisions  were  based  solely  on  the 
idea  that  the  legislature  had  made  it  lawful  for  cattle  to 
go  at  large  on  highways,  and  are,  therefore,  entirely 
superseded  by  the  recent  statute,  which  declares  that  "  it 
shall  not  be  lawful  for  any  cattle,  horses,  sheep,  swine  or 
goats  to  run  at  large  in  any  public  street,  park,  place  or 
highway  in  this  State."     {Sea.  Laws  1867,  p.  2036,  §  1.) 

We  are,  therefore,  remitted  to  the  common  law  rule  that 
cattle  cannot  depasture  the  highways.  (See  Holliday  w. 
Marsh,  3  Wend.  142.)  In  22  Edw.  IV,  8  pi.  24,  it  was 
said  by  one  of  the  court,  that  if  one  drive  a  herd  of  cattle 
along  the  highway  where  trees,  or  wheat,  or  any  other 
kind  of  com  is  growing,  if  one  of  the  beasts  take  a  parcel 
of  the  com,  if  it  be  against  the  will  of  the  driver,  he  may 
justify;  for  the  law  will  intend  that  a  man  cannot  govern 
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them  at  all  times  as  he  would;  but  if  he  permitted  them, 
or  continued  them,  then  it  is  otherwise. 

3.  How  Far  Public  May  Use  Highways. 

Since  the  public  acquire  no  right  in  a  highway  other 
than  the  right  of  passage  and  the  privileges  necessarily 
incident  to  that  right,  it  follows  that  they  cannot  use  or 
authorize  others  to  use  such  highway  for  any  other  pur- 
poses. This  limitation,  however,  does  not  apply  to  cities  ; 
for  there  the  public  right  is  extended  so  as  to  authorize 
the  use  of  sti-eets  for  purposes  of  sewerage,  for  the  distri- 
bution of  light  and  water,  and  for  the  furtherance  of  public 
morality,  health,  trade  and  convenience,  and  reduces  the 
interest  of  the  owner  of  the  soil  to  a  naked  fee  of  only 
nominal  value.  {MiUtau  v.  Sharp,  15  Barb.  210;  Peo- 
ple  V.  Kerr,  27  Jf.  T.  B.  202  ;  White  v.  Cincinnati,  6 
Peters  432.)  Subject  to  this  easement  of  a  public  way, 
and  to  these  urban  servitudes  in  cities,  the  rights  and 
interests  of  the  owner  of  the  fee  remain  unimpaired.  In 
the  case  of  Sir  John  Lade  v.  Shepherd  (2  Stra.  1004), 
which  was  an  action  for  trespass,  it  appeared  that  the  place 
where  the  supposed  trespass  was  committed,  was  formerly 
the  property  of  the  plaintiff  who,  some  years  before,  built 
a  street  upon  it,  which  had  ever  since  been  used  as  a  high- 
way ;  that  the  defendant  had  land  contiguous,  parted  only 
by  a  ditch,  and  that  he  had  laid  a  bridge  over  the  ditch,  the 
end  whereof  rested  on  the  highway.  It  was  insisted  for  the 
defendant,  that  by  the  plaintiff's  making  it  a  street  it  was  a 
dedication  of  it  to  the  public;  and  that,  therefore,  however 
he  might  be  liable  to  indictment  for  a  nuisance,  yet  the 
plaintiff  could  not  sue  him  as  for  a  trespass  on  his  private 
property.  The  court  remarked  :  It  is  certainly  a  dedica- 
tion to  the  public,  so  far  as  the  public  has  occasion  for  it, 
which  is  only  for  a  right  of  passage.  But  it  never  was  under- 
stood to  be  a  transfer  of  the  absolute  property  in  the  soil. 
So  the  plaintiff  had  judgment.     {See  also  2  Inft.  705.) 
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It  is  clear  that  the  Legislature  has  no  power  to  autho- 
rize any  individual,  company  or  corporation  to  enter  upon 
and  appropriate  the  highway,  for  pui'poses  other  than  those 
to  which  it  has  been  originally  dedicated,  without  providing 
ajust  compensation  therefor.  {Presbyterian  Society^  <€c.,  v. 
Aubvm,  (6c., R.  B.  Co.,  SHill  567;  WiUiamsY.  N,Y.  C.  R. 
R.  Co.,  16  N.  T.  R.,  97.)  In  accordance  with  this,  it  has 
been  held  that  the  laying  of  a  railroad  track  in  a  highway 
imposes  an  additional  burden  upon  the  owner  of  the  fee 
and  is  a  taking  of  property,  within  the  meaning  of  the  con- 
stitutional provision  which  forbids  such  taking  without 
compensation.  The  company  can,  therefore,  derive  no 
title  under  acts  of  the  Legislature,  unless  provision  is  made 
for  the  appraisal  and  payment  of  damages  in  the  mode 
provided  by  law.  {Woffer  v.  Troy  Union  R.  R.  Co.,  25 
Jf.  T.  R.  526;  Carpenter  v.  Oswego,  <&c.,  R.  R.  Co.,  24 
N.  Y.  R.  655;  Mahon  v.  M  Y.  Central  R.  R.  Co.,  id. 
658.)  Such  use  of  the  street,  without  acquiring  the  title 
of  the  owner  of  the  fee,  or  his  license,  is  a  continuing  tres- 
pass, and  such  owner  may  maintain  ejectment  to  recover 
the  land,  subject  to  the  public  easement  as  a  highway. 
{Wager  v.  Troy  Union  R.  R.  Co.,  supra.) 

So  the  Legislature  cannot,  by  declaiing  a  river  a  public 
highway  which  is  not  in  fact  or  by  nature  navigable, 
deprive  the  riparian  owners  of  their  rights  to  the  use  of 
the  water  for  hydraulic  and  other  purposes,  without  ren- 
dering compensation.  (Walker  v.  Board  of  Public  Works^ 
16  Ohio,  540.)  Nor  has  the  State  a  right,  without  com- 
pensation, to  destroy  the  property  of  individuals  situated 
upon  rivers  above  tide  water  in  making  waters  navigable 
which  are  not  so  by  nature,  nor  to  appropriate  such  waters 
to  the  public  use  by  artificial  erections  or  improvements. 
{Per  Chancellor,  and  per  Senator  Allen  in  Canal  Comr 
rrdssioners  v.  People,  5  Wend.  423;  see  Canal  Appraiser's 
y.  People,  17  Wend.  571;  also  26  Wend.  404.) 
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4.   Concerning  the  Fee  in  Turnpikes,  Railroads,  Ac. 

Turnpike  roads,  plankroads  and  railroads,  like  ordinary- 
highways,  are,  as  a  general  rule,  simple  easements,  the  fee 
remaining  in  the  owner  of  the  soil,  and,  upon  their  aban- 
donment, reverting  without  further  incumbrance.  During 
the  existence  of  such  road,  the  rights  of  the  owner  of  the 
fee  are  subject  to  the  same  rule  as  in  case  of  ordinary 
highways.  {People  v.  White,  11  Barb.  26;  Hooker  v. 
Utica,  (&€.  Turnpike  Co.  12  Wend.  371;  Worcester  v. 
Western  R.  R.  Co.  4  Met.  564;  Haswell  v.  Vermoni  Cen- 
tral R.  R.  Co.  23  Vt.  228.) 

In  the  case  of  Davidson  v.  Gillj  Lord  Kenyon  held, 
that  the  trustees  of  a  turnpike  road  had  not  the  soil 
thereof  vested  in  them,  so  as  to  be  enabled  to  give  a 
sufficient  consent  to  the  diverting  of  a  public  footpath  into 
their  highway.  His  lordship  observed,  "  the  soil  was  not 
vested  in  them,  but  remained  in  the  persons  who  were 
entitled  to  it  before  the  act  passed,  by  which  they  were 
appointed.  The  trustees  have  only  the  control  of  the 
highway.  (See  1  East.  69.)  Trespass  lies  against  a  ser- 
vant of  a  turnpike  company  for  plowing  on  the  road, 
unless  it  be  done  for  the  repair  of  the  road.  (Adams  v. 
Emerson,  6  Pick.  57;  Robbins  v.  Borman,  1  Id.  122.) 
But  it  is  an  elementary  principle  of  the  law  that  where  a 
power,  right  or  thing  is  granted,  either  to  a  natural  or 
artificial  person,  all  the  incidents  are  granted  which  are 
necessary  to  the  enjoyment  of  the  power,  right  or  thing; 
and  it  has,  accordingly,  been  held,  that  a  turnpike  com- 
pany have  not  only  the  right  to  use  the  road  for  the  pur- 
poses of  travel,  but  may  make  such  use  of  the  land  below 
the  surface  as  may  be  necessary  to  secure  and  maintain 
the  proper  enjoyment  of  their  franchise;  that  they  may 
sink  posts  in  the  earth  for  the  gate  to  swing  on,  excavate 
the  soil  to  drain  the  road,  and  it  was  even  thought  that 
they  might  place  their  toll-house  in  the  road,  and  dig  a  cellar. 
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well,  etc.,  under  the  restriction  that  the  highway  be  not 
too  much  straightened.  (Tucker  v.  Tower ^  9  Pick.  109; 
Bridge  Turnpike  Co.  v.  Slower^  2  W.  &  Serg.  648.) 

While  the  interest  of  incorporated  companies  in  turn- 
pike roads,  plankroads  and  railroads,  is  usually  nothing 
more  than  an  easement,  it  is  not  clear  that  they  may  not, 
under  some  circumstances,  become  vested  with  the  fee  of 
the  soil.  In  the  case  of  The  People  v.  White^  (11  Barb. 
26,)  the  land  in  question  had  been  taken  in  pursuance  of 
an  act  of  the  Legislature,  for  the  construction  of  a  canal, 
and  after  having  been  used  as  the  bed  of  the  canal  for  a 
number  of  years,  was  abandoned  by  the  State,  and  the 
canal  located  in  a  different  place.  The  court  held,  in  a 
very  able  and  well-considered  opinion,  that  such  land, 
when  no  longer  necessary  for  public  use,  reverted  to  the 
original  owner,  although  the  act  under  which,  it  was  taken 
declared  it  should  vest  in  the  State,  in  fee  simple.  (See 
also  the  cases  cited  by  O'Conor,  counsel  for  the  appellants 
in  Seyward  v.  May  or  ^  &c,  of  New  York^  7  Jf.  Y,  R.  314.) 
But  in  Heyward  v.  The  Mayor  of  New  York,  {supra 
and  8  Barb.  486,)  where  lands  had  been  taken  by  the 
corporation  of  New  York,  in  fee  simple,  under  authority 
of  Legislature  for  the  extension  of  an  alms-house,  and 
had  been  used  as  such  for  twenty-seven  years,  and  then 
the  alms-house  had  been  removed  to  another  site,  the 
C!ourt  of  Appeals  held,  that  there  was  no  reversionary 
estate  in  the  representatives  of  the  original  owner,  and 
that  the  corporation  might  sell  such  lands  to  private  indi- 
viduals. The  case  of  The  People  v.  WJiitet  was  neither 
cited  nor  alluded  to.  It  may  be  safely  said,  that  this  case 
is  distinguishable  from  those  of  turnpikes,  plankroads, 
and  railroads,  inasmuch  as  either  of  the  latter  is  bound  as 
a  condition  of  its  existence,  to  continue  the  road  for  the 
public  use,  and  when  it  ceases  from  abandonment  or 
otherwise  to  be  a  company,  the  title  must,  from  necessity. 
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vest  in  Bome  one  else,  and  it  would  seem  reasonable  that 
it  should  revert  to  the  original  owner.  The  cases  bearing 
upon  the  question  of  reversion  in  such  cases  may  be  found 
in  the  points  of  the  Hon.  Charles  O'Conor,  counsel  for 
appellants  in  Her/ward  v.  Mayor,  c§c.,  cited  above. 

5.  Carrying  on  Business  in  Highway. 

The  right  of  the  public  to  an  uninterrupted  passage  in 
a  highway  being  paramount  to  the  owner's  rights  in  the 
soil,  it  will  be  unlawful  for  him  to  carry  on.  any  part  of 
his  business  therein  to  the  annoyance  of  the  public.  A 
temporary  occupation,  however,  of  a  part  of  a  street  or 
highway,  by  persons  engaged  in  building,  or  in  receiving 
or  delivering  goods  from  stores  or  warehouses,  or  the  like, 
is  allowed  from  the  necessity  of  the  case;  but  a  systematic 
and  continued  encroachment  upon  a  street,  though  for  pur- 
poses of  carrying  on  a  lawful  business,  is  unjustifiable. 
{People  V.  Cunningham,  1  Denio,  624.) 

The  necessity  to  justify  such  temporary  ocksupation  need 
not  be  absolute]  it  is  enough  if  it  be  reasonable.  No  man 
has  a  right  to  throw  wood  or  stones  into  the  street  at  his 
pleasure;  but  inasmuch  as  fuel  is  necessar}'',  a  man  may' 
throw  wood  into  the  street  for  the  purpose  of  having  it 
carried  to  his  house,  and  it  may  lie  there  a  reasonable 
time.  So,  because  building  is  necessary,  stones,  bricks, 
lime,  sand  and  other  materials  may  be  placed  in  the  street, 
provided  it  be  done  in  the  most  convenient  manner.  On 
the  same  principle  a  merchant  may  have  his  goods  in  the 
street  for  the  purpose  of  removing  them  to  his  store  in  a 
reasonable  time.  But  he  has  no  right  to  keep  them  in  the 
street  for  the  purpose  of  selling  them  there,  because  there  is 
no  necessity  for  it.  {Commonwealth  v.  Pasamore,  1  Serg.  S 
Bawl.  219.)  So,  one  who  has  occasion  to  leave  a  load  in 
a  highway  must  remove  it  with  promptness.  If  he  lets  it 
remain  there  an  unreasonable  length  of  time,  it  may  be 
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removed  as  a  nuisance.    {Northrop  v.  Bun^ows,  10  Abb. 
865.) 

6.   PfiESUMFnON  FBOH  ADJACENT  QwNEBSHIP. 

The  presumption  of  law  is  that  the  owners  of  lands 
adjoining  a  highway,  either  in  the  city  or  country,  are  the 
owners  of  the  fee  of  the  highway.  {Bissell  v.  HT.  T. 
Central  R.  R.  Oo.  23  N.  T.  R.  61;  Wager  v.  Troy  Union 
R.  R.  Oo.  25  jr.  T.  R.  529.)  If  one  man  own  the  lands 
bordering  both  sides  of  the  highway,  then  he  is  presumed 
to  own  the  fee  of  the  whole  road;  but  if  different  owners 
own  the  lands  on  the  different  sides,  then  each  is  presumed 
to  own  to  the  center  of  the  way — ad  medium  filvm  vim. 
But  where  an  adjoining  owner  enclosed  a  portion  of  the 
highway,  which  he  continued  to  cultivate  so  enclosed,  for 
twenty-eight  years,  it  was  held  that  even  on  the  supposi- 
tion that  the  public  easement  was  thereby  discharged, 
the  line  of  separation  between  the  opposite  proprietors 
remained  as  it'was  previous  to  the  enclosure,  the  center  of 
the  original  highway.  {WcUrous  v.  Sonihworth,  5  Oonn. 
305;  Peck  v.  Sm£th,  1  Oonn.  127.)  This  presumption  of 
bwnership  may,  however,  be  rebutted,  for  one  man  may 
own  the  adjoining  lands  and  another  the  soil  of  the  road. 

7.   BoUNDikBIES  BT  HI0HWATS. 

It  is  likewise  a  presumption  of  law  that  a  conveyance  of 
lands,  bounded  on  a  highway,  carries  with  it  the  fee  to  the 
centre  of  the  road  as  part  and  parcel  of  the  grant.  The 
idea  of  an  intention  in  the  grantor  to  withhold  his  interest 
in  a  road  to  the  middle  of  it,  after  parting  with  all  his 
right  and  title  to  the  adjoining  land,  is  never  to  be  pre- 
sumed. It  would  require  an  express  declaration  or  some- 
thing equivalent  thereto,  to  sustain  such  an  inference ;  and 
it  may  be  considered  as  the  general  rule,  that  a  grant  of 
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land,  bounded  upon  a  highway  or  riyer,  carries  the  fee 
in  the  highway  or  river  to  the  centre  of  it ;  provided  the 
grantor  at  the  time  own  to  the  centre,  and  there  be  no 
words  or  specific  description  to  show  a  contraiy  intent. 
(3  Kent.  433;  Btssell  v.  IT.  T.  Ceniral  B.  JR.  Co.,  23  If. 
F.  jB.  61;  GortelyouY.  Van  Brunt,  2  John.  357;  Jackson 
V.  Hathaioay,  15  John.  447.)  Whether  the  fee  of  the  high- 
way passes  or  not  is  purely  a  question  of  intention,  to  be 
ascertained  in  each  particular  case  from  the  deed  of  con- 
veyance, and  by  the  localities  and  subject  matters  to  which 
it  applies.  {Webber  v.  Eastern  R.  R.  Co.,  2  Metcalf  151.) 
It  cannot  pass  as  incident  or  appurtenant  to  the  bordering 
land,  since  it  is  in  itself  a  distinct  and  separate  parcel  of 
land.    {Jackson  v.  HaJOuxuHxy,  15  John.  447.) 

Where  a  farm  is  bounded  alo/ng  a  highway,  or  upon  a 
highway,  or  by  a  highway,  or  running  to  a  highway,  there 
is  reason  to  infer  that  the  parties  meant  to  the  middle  of 
the  highway,  and  the  grant  will  be  so  construed.  {Id. 
Child  y.  Starr,  4  Hill.  369;  Hammond  v.-  McLachlan,  1 
Sandf.  323;  Herring  v.  Fisher,  id.  344.)  But  if  the 
words  describing  the  boundaries  are  by  the  side  of,  or  by 
the  margin  of,  or  by  the  line  of  a  h^hway,  or  by  other 
equivalent  expressions,  the  fee  of  the  highway  is  not  inclu- 
ded. {Id.  Jones  v.  Cowman,  2  Sandf.  234.)  A  line  not 
described  as  running  on  a  street,  but  which  in  fact  does, 
by  courses  and  distance  run  along  the  side  of  a  street,  is 
to  be  held  to  convey  the  land  to  the  centre  of  the  street, 
as  if  the  line  were  described,  in  words,  as  running  along 
the  street.  The  road  or  street,  though  not  mentioned,  is 
in  the  nature  of  a  monimient,  which  controls  the  courses 
and  distance.    {Sizer  y.  Devereux,  16  Barb.  160.) 

A  conveyance  of  city  lots  bounded  on  a  piece  of  land 
laid  down  and  designated  in  a  map  of  such  lots,  as  a  street, 
which  lots  were  sold  with  reference  to  such  map,  carries 
the  grantee  to  the  centre  of  such  projected  street,  although 
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it  nerer  was  adopted  as  a  street  by  the  public  aathorities. 
{Bissell  Y.  JSr.  Y.  Central  B.  K  Co.,  23  IT.  Y.  B.  61; 
Hammond  v.  MoLacJdan,  1  Sandf.  323.)  In  the  case  of 
Bisaell  v.  If.  Y.  Central  B.  B.  Co.,  the  conveyaaceB  of  the 
lands  in  question  were  executed  by  M,  the  original  pro* 
prietor,  to  different  individuals,  and  described  the  lots 
invariably  by  their  numbers  ;  "  reference  being  had  to  the 
allotment  and  survey  by  EUsha  Johnson."  In  some  cases 
the  size  of  the  lot  was  given,  "  being  33  feet  front  and  rear 
and  99  feet  deep."  There  was  no  express  mention  of  any 
street  in  any  of  the  deeds.  It  appeared  that  before  selling 
any  of  the  lots,  the  said  M  placed  his  map  in  the  hands 
of  agents  engaged  in  selling  his  lots,  and  that  they  made 
sales  in  reference  to  the  map.  On  this  map  the  lands  in 
controversy  were  laid  down  as  "  Erie  street,"  and  the  lots 
conveyed,  lay  on  both  sides  of  such  street.  The  question 
before  the  court  was  stated  by  the  judge  delivering  the 
opinion,  to  be  whether  a  conveyance  of  a  lot  bounded  on 
a  piece  of  ground  thus  laid  out  upon  the  map  as  a  street, 
and  called  a  street,  but  which  was  not  in  fact  a  public 
street  or  highway,  carried  the  grant  to  the  middle  of  the 
street.  The  court  held  that  it  did;  and  that  the  same  rules 
of  construction  were  to  be  applied  to  grants  bounded  by 
city  streets  as  were  applied  to  those  bounded  by  highways 
in  the  countiy. 

There  is  a  class  of  cases  calledi  the  New  York  Gty 
Street  Cases  (4  Cow.  542;  1  Wend.  262;  2  Id.  472;  1 
Bill,  189;  8  Wend.  85;  11  Id.  486;  17  Id.  660;  18  Id. 
411;  19  Id.  128),  which  seem  to  assume  that  a  diJBferent 
construction  should  be  put  upon  such  convejrances  of  city 
lots  bounded  by  a  projected  street;  but  in  none  of  them 
is  it  distinctly  decided  as  between  grantor  and  grantee, 
that  the  former  retains  any  title  to  the  lands  within  the 
line  of  the  street.  (See  as  to  these  cases,  Oakley,  C.  J.,  in 
JBbunmond  v.  McLachlan;  Bissdl  v.  N.  Y.  Central  B.  B. 
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Co.  supra.)  Yet,  it  would  seem  that  in  grants  of  city- 
lands,  where  there  are  nice  measurements  and  small  and 
exact  quantities,  which  are  more  definite  in  respect  of 
intent  than  by  clear  inference,  the  soil  of  the  street  may 
be  excluded.  {Tyler  v.  Hammond^  11  Pick.  193;  Union 
Burial  Ground  v.  Robinson^  5  Wfia^t  21.) 

8.   BoUliDABIES  BT  RrVEBS. 

It  is  a  well-settled  principle  of  the  common  law,  that 
the  same  rules  apply  in  the  construction  of  a  grant 
bounded  by  a  river  not  navigable,  as  are  applied  to 
grants  bounded  by  a  highway.  (3.&6n^,432;  Childy.  Starr  ^ 
4  Hill^  369;  Commissioners  of  Canal  Fund  v.  Kempshall^ 
86  Wend.  404.)  It  is  said  by  Sir  Matthew  Hale,  in  his 
justly  celebrated  treatise,  De  Jure  Maris^  that  "fresh 
rivers,  of  what  kind  soever,  do  of  common  right  belong 
to  the  owners  of  the  soil  adjacent;  so  that  the  owners  of 
the  one  side  have,  of  common  right,  the  propriety  of  the 
soil;  and,  consequently,  the  right  of  fishing,  usque  filum 
aquoB;  and,  the  owners  of  the  other  side,  the  right  of  soil 
or  ownership,  and  fishing  unto  the  Jilum  aquce  on  their 
side;  and,  if  a  man  be  owner  of  the  land  of  both  sides, 
in  common  presumption,  he  is  owner  of  the  whole  river." 
*'  But  special  usage  may  alter  that  common  presumption, 
for  one  man  may  have  the  river  and  another  the  soil  adja- 
cent." The  right  of  soil  of  owners  of  lands  bounded  by 
the  sea,  or  on  navigable  rivere.  where  the  tide  ebbs  and 
flows,  extends,  however,  only  to  high  water  mark;  and  the 
shore  below  and  the  bed  of  the  stream  belong  to  the 
State  as  trustee  for  the  public.  (3  Xent,  427.) 

The  presumption  is,  that  the  riparian  proprietor  is  the 
owner  of  the  alveus^  or  bed  of  the  river  adjoining  his 
land,  if  it  be  not  navigable,  to  the  middle  or  thread  of 
the  stream,  and  a  grant  of  land  bordering  such  river  is, 
in  the  absence  of  express  terms  of  limitation,  presumed 
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to  convey  ttsque  filwn  aqucB,  or  to  the'  thread  of  the 
stream.  (3  Kent,  427;  per  Chancellor  and  per  Allen,  in 
Canal  Commissioners  v.  People,  5  Wend*  423.)  Thus, 
where  the  boundary  is  to  a  river,  or  along  a  river,  or  by 
a  riyer  or  any  other  equivalent  expression,  the  grantee 
takes  to  the  center  or  thread  of  the  stream.  {Child  v. 
Starr  J  4  Hill,  369;  per  Walwobth,  Chancellor;  see  cases 
cited  in  Ex  parte  Jennings,  6  Cow.  544.)  So,  running  to 
a  monument  standing  on  the  bank,  and  thence  running  by 
the  river,  or  along  the  river,  &c.,  does  not  restrict  the 
grant  to  the  bank  of  the  stream,  for  the  monument  in 
such  case  is  only  referred  to  as  giving  the  direction  of 
the  lines  to  the  river,  and  not  as  restricting  the  boundary 
on  the  river  bank.  {Id.)  So,  a  boundary  line  running 
from  a  post  on  the  north  bank  of  a  creek,  "  thence  down 
the  same  and  along  the  several  meanders  thereof  to  the 
place  of  beginning,"  or  '^from  a  stake  standing  on  the 
bank  of  a  river,  thence  running  along  the  river  as  it  winds 
and  turns  to  the  place  of  beginning,"  which  is  also  on  the 
bank,  includes  the  bed  of  the  stream  to  the  centre. 
{Seneca  Nation  v.  Knight,  23  N.  Y.  R.  498;  Jjtice  v. 
Carley,  24  Wend.  461;  Jackson  v,  Louw,  12  John.  252.) 

But  there  can  be  no  doubt  of  the  right  of  the  general 
owner  of  the  bed  of  a  river,  and  of  the  adjoining  lands, 
so  to  limit  or  restrict  his  conveyance  of  the  one,  as  not  to 
divest  himself  of  his  property  in  the  other.  He  may  sell 
the  adjoining  land  and  reserve  to  himself  the  bed  of  the 
stream;  or  he  may  convey  the  bed  of  the  stream  separate 
from  the  land  which  bounds  it.  (3  Kent.  434;  Child  v. 
Starr,  4  Hill,  369;  Hal^s  De  Jure  Mans.)  Thus,  if  the 
boundary  is  described  as  extending  to  the  shore,  or  bank, 
or  margin,  or  to  high  water  mark,  the  bed  of  the  stream 
will  not  be  included.  Child  v.  Starr,  4  Hill,  369;  Halsey 
V.  McCormick,  13  N.  T.  R.  296.)  So,  if  the  grantor, 
after  giving  the  lines  to  the  river,  bound  his  land  by  the 
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hank  of  the  river,  or  describe  his  line  as  miming  alonff  the 
bank  or  More,  or  marffin  of  the  river,  he  shows  a  clear 
intention  of  not  carrying  the  grant  to  the  center  of  the 
stream.  {Id.)  Thus,  where  the  boundary  was  "to  the 
Genesee  river,  thence  northwardly  along  the  shore  of  said 
river  to  Buffalo  street,"  it  was  held  that  no  part  of  the  bed 
of  the  river  passed.  {Child  v.  Starr,  supra,)  So  where 
the  boundary  was  described  as  running  to  the  shore  of 
Gamaliel's  Neck,  and  thence  by  the  shore,  etc.,  the  bed  of 
the  stream  was  not  included.  {Storer  v.  IVeeman,  6 
Mass.  435.)  So,  a  deed  bounding  the  premises  on  the 
west  by  the  east  bank  of  a  river  entirely  excludes  the 
river.  {Kingman  v.  Sparrow,  12  Barb.  201.)  But  where 
the  boundary  is  fixed  at  the  bank  of  a  stream  above  tide 
water,  the  grant  extends  to  low  water  mark.  {Halsey  v. 
McCormick,  18  If.  Y.  R.  296.) 

9.  What  Rivebs  abb  Navigable. 

We  have  before  remarked  that  grants  of  land  bounded 
on  navigable  rivers  only  extend  to  high  water  mark;  while 
those  bounded  by  rivers  not  navigable,  in  the,  absence  of 
express  words  of  limitation,  extend  to  the  thread  or  center 
of  the  stream.  It  is  important  in  this  connection  to 
inquire  what  rivers  are  regarded  as  navigable.  By  the 
common  law  of  England  those  rivers  are  navigable  in 
which  the  tide  flows  and  reflows ;  all  others  are  not  navi- 
gable. This  distinction  is  only  applied  in  determining  the 
ownership  of  the  bed  of  the  stream,  and  has  no  reference 
to  the  right  to  use  the  stream  for  the  purpose  of  passage 
or  transportation;  the  rule  in  that  respect  being  that  the 
public  have  not  only  a  right  to  all  tide  waters,  but  also  a 
right  of  way  or  easement  paramount  to  the  rights  of  the 
riparian  owners,  in  all  rivers  which,  though  not  tidal  or 
navigable  in  the  sense  above  stated,  are  nevertheless 
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navigable  in  fact.     {Morffan  v.  King^^  35  JV.  y.  R.  458; 
Hale,  De  Jure  Maris;  Ex  parte  Jennings^  6  Oow.  518.) 

It  has  been  a  question  of  much  doubt  in  the  courts  of 
our  State,  as  well  as  in  the  courts  of  other  states,  whether 
this  common  law  definition  of  navigable  and  innavigable 
rivers  was  applicable  to  this  country.  On  the  one  hand 
it  has  been  held  that  it  is  applicable,  and  that  the  State 
owns  the  bed  of  those  rivers  only  where  the  tide  ebbs 
and  flows;  whOe  on  the  other  hand  it  has  been  held  by 
equally  high  authority  that  the  definition  is  not  appli- 
cable, and  that  the  State  is  the  owner  of  the  beds  of  all 
rivers  that  are  navigable  in  fa/ct. 

As  long  ago  as  1805,  in  Palmer  v.  Mulligan  (3  Caines. 
808),  which  was  an  action  on  the  case  for  erecting  and  con- 
tinuing a  nuisance  to  the  plaintiff's  mills  and  dams,  situated 
upon  the  Hudson,  at  Stillwater,  Kent,  Ch.  J.,  who  dissented 
from  the  majority  of  the  court,  said :  "  The  Hudson,  at 
Stillwater,  is  a  fresh  water  river,  not  navigable  in  the  com- 
mon law  sense  of  the  term,  for  the  tide  does  not  ebb  and 
flow  at  that  place.''  '^  The  Hudson,  at  Stillwater,  is  capable 
of  being  held  and  enjoyed  as  private  property,  but  it  is, 
notwithstanding,  to  be  deemed  a  public  highway  for  pub- 
lic uses,  such  as  that  of  rafting  lumber,  to  which  purpose 
it  has  heretofore  been,  and  still  is  beneficially  subservient. 
With  this  opinion  Thompson  J.  agreed.  Spencer  J.,  who 
delivered  the  controlling  opinion,  thought  that  the  conmion 
law  doctrine  was  not  applicable,  and  that  the  bed  of  the 
river  belonged  to  the  State,  but  did  not  base  his  decision 
on  that  question.  Again  in  8hav)  v.  Crawford  (10  JoJm. 
236),  the  court  acknowledged  the  definition  as  applicable. 
So  in  the  People  v.  PlaU  (17  John.  195),  which  was  an 
indictment  against  the  defendent  for  obstructing  the  pass- 
age of  salmon  up  the  river  Saranac,  Spencer  Ch.  J.,  after 
citing  largely  from  Lord  Hale's  De  Jure  Maris  and  other 
English  authorities,  to  show  that  only  tidal  waters  are 


40  THE  LAW  OF  fflGHWAYS. 

navigable,  says:  "I  cannot  discover  that  these  principles 
and  distinctions  have  ever  been  denied  or  overruled;  and 
I  venture  to  say  that  they '  are  of  indisputable  authority." 
'And  in  Hooker  v.  Ovmrningn^  (20  John.  90,)  the  same  learn- 
ed judge  hold  that  rivers  are  to  be  considered  navigable  as 
far  as  the  sea  ebbs  and  flows.  Again  in  Ex  parte  JenningSy 
(6  Co^i).  518,)  which  was  a  motion  for  a  mandamus  to  com- 
pel the  Canal  Appraisers  to  appraise  the  damages  which 
Jennings — who  was  the  owner  of  lands  bordering  on  the 
Chitteuango  creek — ^had  sustained,  by  reason  of  the  diver- 
sion of  the  waters  of  said  creek  into  the  Erie  canal  above 
the  lands  of  the  relator,  the  court  remarked,  "  By  the  term 
navigable  riv^,  the  law  does  not  mean  such  as  is  naviga- 
ble in  common  parlance.  The  smallest  creek  may  be  so 
to  a  certain  extent,  as  well  as  the  largest  river,  without 
being  legally  a  navigable  stream.  The  term  has,  hx  law, 
a  technical  meaning;  and  applies  to  all  streams,  rivers  or 
arms  of  the  sea,  where  the  tide  ebbs  and  flows.  A  public 
grant,  bounded  on  the  margin  of  such  waters,  extends, 
by  construction,  no  faHher  than  high  water  mark,  and 
leaves  as  to  the  rest,  an  absolute  proprietary  interest 
in  the  public.  Above  the  flow  of  the  tide,  the  river 
becomes  private,  either  absolutely  so,  or  subject  to  the 
public  right  of  way,  accordingly  as  it  is  a  small  or  a  large 

stream." 

The  next  case,  in  point  of  time,  in  this  State  was  that  of 
The  Canal  Commissioiiers  v.  The  People^  (5  Wend.  423.) 
George  Tibbits  claimed  to  be  the  owner  of  a  valuable 
waterfall  in  the  middle  sprout  of  the  Mohawk  river,  which, 
in  consequence  of  the  erection  of  the  State  dam,  above 
Troy,  was  overflowed  and  rendered  useless.  The  Canal 
Appraisers  refused  to  appraise  the  damages,  on  the  ground 
assumed  by  them  that  he  had  not  showed  title  to  the 
premises;  the  Supreme  Court  issued  a  mandamus,  and  the 
Appraisers  sued  out  a  torit  of  error.    The  Court  for  the 
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Correction  of  Errors,  by  a  vote  of  twenty  to  five,  decided 
that  from  the  facts  in  the  case  it  did  not  appear  that  the 
middle  sprout  was  embraced  within  the  grant  of  the  manor 
of  Eensselaerwyck,  by  title  under  which  the  relator  claimed 
the  premises.  The  question,  therefore,  as  to  the  application 
of  the  common  law  definition  of  navigable  rivers,  to  our  own 
country,  did  not  arise  directly;  yet  Chancellor  Walwobth 
and  Senator  Allen  maintained  that  the  rule  of  the  common 
law,  in  that  regard,  prevailed  here,  while  Senator  Beards* 
ley  held  otherwise.  In  Varick  v.  Smith,  (5  Paige^  137,) 
yice-Chancellor  Wdullamb  held  that  it  might  be  regarded 
as  settled  in  this  State  that  grants  of  land,  bounded  on 
rivers  and  streams  above  tide  water,  extend  usqw  adjilum 

The  case  of  Tibbits  was  again  before  the  Court  of 
Errors,  in  1836,  and  is  reported  In  17  Wefnd.  571.  The 
head  note,  which,  it  is  claimed,  expresses  all  the  court 
actually  decided,  is  in  these  words:  *'  K,  in  the  improve- 
ment of  the  navigation  of  a  public  river  the  waters  of  a 
tributary  stream  are  so  much  raised  as  to  destroy  a  valu- 
able mill  site  situate  thereon,  and  the  stream  be  generally 
navigable,  although  not  so  at  the  particular  locality  of  the 
mill  site,  the  owner  is  not  entitled  to  damages  within  the 
provisions  of  the  canal  laws  directing  compensation  to  be 
made  for  private  property  taken  for  public  use."  Chan- 
cellor Walwobth  regarded  the  common  law  rule  as  appli- 
cable; but  Senators  Beardsley  and  Tracy,  who  wrote 
opinions,  were  of  difierent  mind.  The  same  question  had 
been  ably  examined  by  Sutheblaio),  J.,  when  the  case  was 
before  the  Supreme  Court,  and  his  conclusion  was  that 
the  common  law  rule  was  the  law  in  this  State.  (13 
Wend.  366.) 

In  Varick  v.  Smith,  (9  Paige,  547,)  the  Vice-Chancellor  of 
the  fifth  circuit  was  of  opinion  that  the  construction  of  the 
term  "  navigable  river "  had  long  been  well  settled,  and  * 
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that  it  meant  a  river  where  the  tide  ebbed  and  flowed. 
He  was  also  of  opinion  that  the  law,  as  laid  down  in  the 
above  case  of  Tibbita  (17  TFcnd.),  was  restricted  to  and 
applicable  only  to  the  Mohawk  river. 

The  next  case  worthy  of  attention,  is  that  of  Starr  v. 
Ohild^  (20  Wend.  149.)  The  action  was  ejectment,  and  the 
question  was,  whether  a  grant  of  land  on  the.  Grenesee 
river  extending  to  the  river,  and  thence  along  the  ahore  of 
said  river,  included  the  stream  to  the  center.  Judge 
CowEN,  in  the  opinion  of  the  court,  reiterated  the  doctrine 
advanced  by  him  in  the  note  to  Ex  parte  Jenninga^  (6  Ccw. 
518^)  that  in  all  grants  bounded  on  fresh  water  rivers,  the 
soil  thereof  passes,  imless  expressly  excluded  by  the 
grant.  Judge  Bbonson,  in  his  dissenting  opinion,  contro- 
verted this  doctrine,  and  held,  that  all  rivers,  navigable  in 
fa/dt^  belonged  to  the  public. 

The  case  of  The  Commissioners  of  the  Oanal  Fund  v. 
Kempshallj  (26  Wend.  404,)  is  a  leading  case,  and  was 
thought  by  Chancellor  Walworth  (4  Bill,  372)  to  settle 
the  question  in  this  State.  It  was  an  action  to  recover 
damages  for  the  obstruction,  by  the  agents  of  the  State, 
of  the  waters  of  the  Genesee  river  at  Bochester.  The 
head  note  is  in  these  words:  '*  Fresh  water  rivers,  to  the 
middle  of  the  stream,  belong  to  the  owners  of  the  adja- 
cent banks.  If  navigable^  the  right  of  the  owners  is 
subject  to  the  servitude  of  the  public  interest  for  passage 
or  navigation.  The  owners,  however,  are  entitled  to  the 
usufruct  of  the  waters  flowing  in  the  rivers,  as  appurte- 
nant to  the  fee  of  the  adjoining  banks,  and  for  an  inter- 
ruption in  the  enjoyment  of  their  privileges  in  that 
respect,  in  consequence  of  public  improvements  made  by 
the  State,  are  entitled  to  compensation  for  damages  sus- 
tained." Senator  Yerplank,  who  delivered  the  only 
opinion  reported,  insisted  that  the  principle  adopted  here 
did  not  conflict  with  the  decision  in  The  Canal  Appraisers 
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V.  Tibbits^  (17  Wend.  «ijpra,)  as  there  were  facts  and  cir- 
cnmstances  in  that  case,  upon  which  the  decision  may  well 
be  sustained,  which  did  not  exist  in  the  case  before  him. 

In  Child  V.  Starr,  which  was  brought  up  to  the  C!ourt 
of  Errors,  and  is  reported  in  4  Hilh  869,  the  question  did 
not  properly  arise;  but  it  was  thought  by  the  Chancellor 
that  the  above  case  of  Kempshall  had  settled  the  rule 
here.  The  next  case  was  that  of  The  People  v.  Tibbetts, 
(19  i\r.  Y*  R.  523,)  which  was  an  action  for  rent  reserved 
by  a  lease  of  one-half  the  surplus  waters  of  the  Hudson 
river  at  the  Troy  dam,  executed  by  the  Canal  Commission- 
ers to  Greorge  Tibbits,  the  father  of  the  defendant.  The 
defense  was,  that  Oeorge  Tibbits,  being  owner  of  the 
lands  bordering  the  river  when  the  lease  was  executed, 
was  owner. of  the  surplus  water  mentioned;  and,  hence, 
the  lease  was  without  consideration.  The  court  held,  that 
the  defendant,  being  in  possession  as  tenant,  could  not 
contest  the  title  of  his  landlord.  The  question  as  to  what 
shall  constitute  a  river  navigable,  was  discussed,  and  this 
proposition  announced.  "A  river  is  considered  as  an  arm 
of  the  sea,  and,  as  such,  navigable,  so  far  as  the  tide  rises 
and  falls.  That  is  the  technical  rule  of  early  establish- 
ment, and  of  uniform  and  constant  adherence."  But  the 
case  being  decided  on  other  points,  the  remark  is,  of 
course,  obiter. 

The  last  ease,  where,  the  question  was  directly  at  issue, 
is  that  of  The  People  v.  The  Canal  Appraisers,  (33  If.  T. 
R.  461.)  This  was  a  proceeding  by  mandamus  to  compel 
the  Canal  Apparaisers  to  assess  the  damages  which  the 
relator  had  sustained  by  the  use  and  diversion  of  the 
waters  of  the  Mohawk  river,  at  Little  Falls,  for  the  pur- 
poses of  the  Erie  canal.  It  was  decided  that  the  Mohawk 
.  is  a  navigable  stream;  and  that  the  title  to  the  bed  of 
the  river  is  in  the  people  of  the  State.  Davies  J., 
who  delivered  the  opinion  of  the  court,  after  a  most  elabo- 
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rate  examination  of  the  English  and  American  cases  on 
the  subject,  concluded  that  the  common  law  rules,  deter- 
mining what  streams  are  navigable,  are  not  applicable  to 
this  country.  But,  with  all  deference  to  the  learned  judge, 
we  must  regard  the  decision  as  restricted  and  applicable 
only  to  the  Mohawk.  That  the  Mohawk  is  not  subject  to 
the  common  law  rule,  was  long  before  decided  by  the 
Court  of  Errors,  in  the  case  of  Tibbita,  (17  Wend.  571.) 

In  Morgan  v.  Etng,  (35  N.  V.  JR.  454,)  the  common  law 
rule  was  acknowledged.  The  action  was  brought  for 
obstructing  the  passage  of  saw  logs  of  the  plaintiff,  in 
floating  down  the  Backet  river,  near  Potsdam.  In  deliv- 
ering the  opinion  of  the  court,  Smtth  J.  remarked:  ''  By 
the  common  law  of  England,  those  rivers  are  navigable 
where  the  tide  flows  and  reflows;  all  others  are  not  naviga- 
ble.  Upon  this  distinction  is  based  a  very  important  rule 
relating  to  the  ownership  of  the  bed  of  the  stream  and  the 
right  of  fishing  in  its  waters,  to  wit:  That  navigable  or 
tidal  rivers,  so  far  as  the  tide  ebbs  and  flows  in  them, 
belong  to  the  King;  and  rivers  not  navigable,  that  is  fresh 
water  rivers,  belong  to  the  owner  of  the  adjacent  soil." 
But  as  the  Backet  river  was  decided  not  to  be  navigable 
in  fact,  the  question  as  to  the  application  of  this  common 
law  rule  did  not  arise. 

Such  is  the  history  of  the  decisions,  in  this  State,  on  this 
in^resting  and  important  subject,  Beferences  to  the 
decisions  of  the  courts  of  other  States  will  be  found  in  the 
note  to  page  427,  of  Kent's  Commentaries,  in  the  note  to 
Ex  parte  Jennings^  (6  Cow.  518,)  and  in  the  opinion  of  Judge 
Davibs  in  The  People  v.  Qanal  Appraisere,  supra.  It 
will  be  observed  that  the  current  of  the  decisions  is  in 
favor  of  the  common  law  rule,  and  it  is  to  be  hoped  that 
it  may  ultimatjely  be  firmly  established  as  the  law  of  the 
State.  The  learned  commentator  on  American  law,  after 
noticing  the  decisions  in  other  States  confirming  the  com* 
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mon  law  doctrine  as  stated  above,  says:  These  decisions  in 
the  courts  of  Illinois  and  Mississippi,  are  highly  creditable 
to  their  learning  and  firmness;  and  it  is  consoling  to  meet 
with  such  frank  and  manly  support ,  of  the  binding  force 
of  the  common  law  on  which  American  jurisprudence 
essentially  rests.    (3  Kent.  428,  note.) 
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HIOHWATB  BT  DEDICATION. 


1.  Definition  and  nature. 
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1.  Definition  and  Natube. 

Highways  usually  origmate  either  by  dedication  or  by 
the  acts  of  the  proper  public  authorities,  in  pursuance  of 
the  statute.  We  will  consider  in  this  chapter  some  of  the 
general  principles  relating  to  highways  by  dedication. 
Dedication  maybe  defined  to  be  an  act  by  which  the  owner 
of  the  fee  gives  to  the  public  an  easement  in  his  land.  A 
road  or  street  may  become  a  public  highway  in  consequence 
of  a  dedication  of  it  by  the  owner  of  the  soil  to  the  public 
use.  The  only  difficulty  is  in  ascertaining  what  will 
be  sufficient  to  constitute  such  a  dedication.  It  is  not 
essential  that  the  dedication  be  in  writings  but  it  may  be 
done  by  an  act  in  pats,  as  well  ajs  by  deed.  {Hunter  v. 
Trustees  of  Sandy  Hilly  6  Hill,  407.)  It  must  originate 
in  the  voluntaiy  donation  of  the  owner  of  the  land,  and  be 
completed  by  the  acceptance  of  the  public.  {Child  v. 
Chaypelh  9  N.  T.  R.  257.)  The  eflTect  of  a  dedication  is 
not  to  deprive  a  party  of  his  land,  but  to  estop  him,  while 
the  dedication  continues  in  force,  from  asserting  that  right 
of  exclusive  possession  and  enjoyment,  which  the  owner  of 
property  ordinarily  has.  He  retains  a  right  to  use  the 
land  in  any  way  compatible  with  the  use  to  which  it  is 
dedicated.  {Id.  Post  v.  Pearsall,  22  fFendA5Vy  KeUey 
V.  King,  33  How.  39.) 

The  public  acquire  no  more  than  the  ordinary  easement 
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of  passage  and  repassage  over  the  surface  of  the  soil,  and 
the  rights  and  privileges  incident  thereto.  {KeUey  v.  King^ 
33  How*  89,  and  cases  cited.) 

2.  Who  mat  Make  Dedication. 

In  irespect  to  who  may  dedicate  lands  to  public  uses,  the 
rule  seems  to  be  the  same  as  in  making  grants  of  any  kind. 
It  can  only  be  done  by  one  haying  the  fee  in  the  land. 
{Ward  y.  Davis^  3  Sandf.  502.)  It  cannot  be  done  by  a 
trespasser  or  a  tenant.  (  Waahb.  Ease.  180.)  Thus,  where 
land  as  far  back  as  Hying  memory  could  go,  had  been  used 
in  all  respects  as  a  public  street,  yet,  having  been  under 
lease  for  ninety-nine  years,  which  had  but  just  expired, 
Lord  Chief  Justice  Abbott  held  that  the  permission  of  the 
tenant  could  not  bind  the  landlord,  and  that  there  was  no 
dedication  unless  it  was  proved  to  have  been  made  prior 
to  the  giving  of  the  lease.  (  Wood  v.  Veal^  5  Banrh.  &  Aid. 
454.)  But  it  is  decided  that  if  there  has  been  a  frequent 
change  of  tenants  during  the  period  when  the  pubUc  have 
had  the  use  of  the  way,  or  if  the  landlord  be  proved  to 
have  had  eo^preas  notice  of  the  public  being  in  the  occupa- 
tion of  the  way,  his  consent,  as  owner  or  the  fee,  must  be 

implied,  and  the  dedication  will  be  complete.  {Rex  v. 
Bcarr^  4  Campb.  16.) 

But  under  the  statute  of  this  State  declaring  that 
*'  all  roads  not  recorded  which  have  been,  or  shall  have 
been,  used  as  public  highways  for  twenty  years  or 
more  shall  be  deemed  public  highways"  (1  R.  3.  521, 
§  100),  it  has  been  held  tibat  the  intention  of  the  owner  of 
the  land  is  not  material,  and  that  such  a  user  of  lands  for 
that  period  makes  it  a  public  highway  under  the  statute, 
though  the  owner  be  a  lunatic,  an  infant,  or  married  woman, 
and  has  no  knowledge  thereof  during  the  entire  time. 
{Devenjpeck  v.  Lambert,  44  Barb.  599,  per  Baloom,  J.) 

The  above  was,  however,  wholly  obUer  and  contrary  to 
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the  whole  current  of  decisions  both  in  this  country  and  in 
England. 

It  is  not  necessary  that  there  should  be  a  grantee,  as  in 
the  case  of  an  actual  grant,  and  a  dedication  will  be  valid 
without  any  specific  grantee  in  esse  at  the  time,  to  whom 
the  fee  could  be  granted.  The  public  is  an  ever-existing 
grantee,  capable  of  taking  a  dedication  for  public  uses. 
{Post  V.  Pearsalh  S2  Wend.  485;  Hunter  v.  Trrutees^  (&c. 
6  Hill.  407.) 

8.  How  Dedication  Pboved. 

A  dedication  is  supposed  to  take  place  through  a  mutual 
agreement  between  the  owner  of  the  land  and  the  pubb'c; 
therefore  the  consent  of  both  these  parties  must  be  expressly 
or  impliedly  given.  We  will  proceed  to  consider,  1. 
What  is  sufficient  evidence  of  an  intention  to  dedicate  on 
the  part  of  the  owner  of  the  soil ;  and  2.  How  far  the  con- 
sent of  the  public  is  requisite. 

To  constitute  a  dedication  of  land  to  public  use,  there 
must  be  an  intention  to  do  it  on  the  part  of  the  owner, 
and  such  intention  must  be  clearly  and  satisfactorily 
proved.  It  may  be  manifested  by  writing,  by  declarations 
or  by  acts.  As  to  what  acts  or  omissions  on  the  part  of 
the  owner  are  sufficient  to  constitute  this  dedication,  is  a 
question  upon  which  no  certain  rules  can  be  laid  down  as 
applicable  to  every  case. 

It  is  the  province  of  the  jury  to  decide  from  the  circum- 
stances of  each  particular  case,  whether  there  is  sufficient 
evidence  of  an  intention  on  the  part  of  the  owner  to  dedi- 
cate the  land  to  the  public  use  as  a  highway.  {Oould  v. 
Glass^  19  Barb.  195.)  Where  the  acts  by  the  owner  are 
not  so  specific  in  their  nature,  or  so  determinate  in  their 
object,  as  clearly  to  prove  his  intention  that  the  public 
should  acquire  a  right  of  way,  they  are  frequently  aided 
by  collateral  evidence;   and  the  circumstances  of  most 
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common  occurrence,  which  is  considered  sufficient  to  sup- 
port the  claim  of  the  public,  is  the  length  of  time  during 
which  they  have  had  the  uninterrupted  use  and  enjoyment 
of  their  privilege.  But,  of  course,  the  weight  of  this  as  of 
any  other  evidence,  must  depend,  in  each  instance,  on  the 
particular  feature  of  the  case.  Nor  has  any  certain  period 
been  prescribed  as  necessary  to  support  a  dedication.  In 
some  of  the  English  cases,  six  years;  in  others,  eight  and 
twelve  years  have  been  held  sufficient,  while  in  another 
case,  nineteen  years  was  held  insufficient. 

The  true  principle  to  be  deduced  from  the  authorities 
IS,  that  if  there  be  no  other  evidence  of  a  grant  or  dedica- 
tion, than  the  presumption  arising  from  the  fact  of  acqui- 
escence on  the  part  of  the  owner,  in  the  free  use  and 
enjoyment  of  the  way  as  a  public  road,  the  period  of 
twenty  years,  applicable  to  incorporeal  rights,  would  be 
required,  as  being  the  usual  period  of  limitation.  (3  Ktnty 
451;  Gould  v.  Gla98^  supra.)  But  if  there  were  clear, 
unequivocal  and  decisive  acts  of  the  owner,  amounting  to 
an  explicit  manifestation  of  his  will  to  make  a  permanent 
abandonment  and  dedication  of  the  land,  those  acts  would 
be  sufficient  to  establish  the  dedication  within  any  inter- 
mediate period,  and  without  any  deed  or  other  writing. 
(3  JKerU,  451;  Irwin  v.  Dixon,  9  Hoto.  (IT.  S.)  30.)  Thus, 
if  a  man  builds  a  double  row  of  houses,  opening  into  an 
ancient  street,  at  each  end,  making  a  street,  and  sells  or 
lets  the  houses,  that  is  instantly  a  highway.  ( Woody er  v. 
Hodden,  5  Tatmt.  137.)  So,  if  one  make  a  plan  of  his 
land  in  a  city,  with  certain  streets  laid  down  between 
certain  lots,  and  sells  the  lots  accordingly,  a  dedication  of 
such  streets  will  be  presumed.  And,  more  particularly  so, 
if  the  public  are  allowed  to  occupy  the  streets  accordingly. 
But  a  mere  survey  of  such  streets,  without  selling  the 
contiguous  lots  or  letting  the  streets  be  occupied,  is  not 
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enough.  (Irwin  v.  Dixon^  9  How.  (U.  S.)  31;  Clements  v. 
West  Troy,  16  Barb.  251.) 

In  the  case  of  Sir  John  Lade  v.  Shepherd,  (2  /S^^.  1004,) 
it  appeared  that  the  owner  of  the  property  had  some  yeara 
before  built  a  street  upon  it,  which  had  ever  since  been 
used  as  a  highway,  and  the  court  held  it  a  dedication.  In 
Rex  V.  Lloyd i  (1  Campb.  260,)  the  locus  in  quo  was  a  nar- 
row, oblong  passage  leading  from  one  part  of  the  street 
to  another,  without  having  any  outlet  elsewhere;  the 
houses  all  the  way  round  had  once  belonged  to  the  same 
individual,  and  the  passage  had  been  opened  as  far  back 
as  could  be  remembered.  Lord  Ellenborough  observed: 
'*  If  the  owner  of  the  soil  throws  open  a  passage,  and 
neither  marks,  by  any  visible  distinction,  that  he  means  to 
preserve  all  his  rights  over  it,  nor  excludes  persons  from 
passing  through  it  by  positive  prohibition,  he  shall  be  pre- 
sumed to  have  dedicated  it  to  the  public.  Although  the 
passage  in  question  was  originally  intended  only  for  pri- 
vate convenience,  the  public  are  not  .now -to  be  excluded 
from  it,  after  being  allowed  to  use  it  so  long  without  any 
interruption."  In  the  well  known  case  of  Rugby  Charity 
V.  Merryweather,  (11  East.  375,  note,)  the  period  of  eight 
years  was  held  to  be  a  sufScient  length  of  time,  whereon 
to  presume  a  dedication.  Lord  Kenyon  said:  '*  It  is  now 
too  late  to  assert  the  right;  for  this  is  quite  a  sufficient 
time  for  presuming  a  dedication  of  the  way  to  the  public. 
In  a  great  case,  which  was  much  contested,  six  years  was 
held  sufficient."  This  decision  has,  however,  been  much 
questioned  in  subsequent  cases. 

In  the  case  of  Rex  v.  Hudson,  (2  8tra.  909,)  user  for  four 
years  was  considered  too  short  a  period.  In  Woody er  v.  Had- 
den,  (5  Taunt.  125,)  the  language  of  the  court  was  that  time 
was  a  material  ingredient  in  the  foundation  of  the  presump- 
tion; and  nineteen  years'  use  of  a  street  for  a  public  high- 
way was  held  not  to  be  clear  and  decisive,  and,  therefore, 
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not  sufficient  evidence  of  a  dedication  of  it  to  the  public. 
But  in  the  case  of  Regina  v.  Patrte,  (30  liJ^u/,  Law  (&  Bq. 
li.  207,)  the  court  goes  so  far  as  to  say,  that  the  enjoyment 
and  user  of  a  way  by  the  public,  with  circumstances  of 
publicity,  for  a  period  of  six  years,  is  evidence  from  which 
the  assent  of  the  owner,  whoever  he  may  be,  is  prima  facte 
to  be  inferred.  In  a  recent  American  case  it  was  held 
that,  in  the  absence  of  clear  and  unequivocal  manifestation 
of  an  intention  to  dedicate,  a  dedication  would  not  be  pre- 
sumed, until  after  the  lapse  of  twenty  years'  uninteiTupted 
user,  and  this  is  the  view  generally  taken  by  the  coui-ts  of 
this  countiy.     {Iloole  v.  Attorney  General,  22  Ala,  190.) 

In  Oolden  v.  T'hurber,  (2  John.  424,)  twelve  years'  use 
was  held  prima  fade  evidence  that  the  road  had  been 
properly  laid  out.  In  Denning  v.  lioome,  (6  Wend.  651,) 
where  a  street  in  the  city  of  New  York  was  widened  from 
foTty  to  sixty  feet,  and  accordingly  used  by  the  public 
for  nineteen  years,  although  no  legal  measures  had  been 
taken  to  divest  the  title  of  the  owner,  it  was  held,  that 
the  non-claim  of  the  owner  for  such  length  of  time,  con- 
nected with  his  acts,  such  as  the  payment  of  an  assessment 
for  paving  £he  street  to  the  full  width,  and  the  recognition 
of  the  appropriation  of  the  twenty  feet,  were  sufficient  to 
establish  the  right  of  the  public  to  the  use  of  the  street 
to  the  full  width  of  sixty  feet. 

So,  where  the  owner  of  lands  in  a  city  makes  a  map  or 
plan  of  his  land,  with  certain  streets  laid  down  between 
certain  lots,  and  sells  the  lots  accordingly,  a  dedication, 
as  between  the  grantor  and  gi*antee,  will  be  presumed, 
although  no  part  of  such  streets  have  been  adopted  by 
the  public  authorities.  {Bissell  v.  Jf.  Y.  Central  Railroad 
Co.  23  N.  T.  R.  61;  Matter  of  Thirty-second  street, 
19  Wend.  128;  Matter  of  Twenty-ninth  street,  1  Hill, 
189;  Wyman  v.  Mayor  of  N.  Y.  11  Wmd.  486.)  But 
the  mere  laying  down  of  streets  or  squares  upon  the  plat 
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of  a  contemplated  city  or  village,  even  though  the  same 
may  be  publicly  exhibited  or  declared  by  the  proprietors 
thereof,  does  not  constitute  a  dedication  of  them  to  public 
use;  there  must  be  a  sale  of  some  of  these  lots,  having 
reference  to  such  streets  or  squares,  and  some  adoption 
thereof  by  the  public,  as  such,  in  order  to  create  a  dedi- 
cation of  them  to  the  public.  {Thompson's  Pro.  Rein,  and 
cases.)  So,  where  adjoining  proprietors,  for  their  own 
convenience  laid  out  a  lane  twenty  feet  wide  on  the 
boundary  line,  and  the  public  used  it  for  about  thirty 
years,  it  was  held  to  be  a  dedication.  {Wigffins  v.  Tall- 
madffe,  11  Barb.  457.) 

4.  How  Pbesumption  of  Dedication  May  be  Rebutted. 

It  seems,  however,  to  be  agreed,  both  by  the  English 
courts  and  the  courts  of  this  country,  that  the  owner  may 
negative  any  presumption  of  dedication,  by  placing  at  the 
entrance  of  the  passage  a  bar,  post,  or  gate,  or  notice  of 
"  no  thoroughfare  "  or  "  private  passage,"  or  by  other  sinai- 
lar  means.  Thus,  where  a  bar  had  been  placed  across  a 
newly  finished  street,  which  bar,  however,  was  soon  knocked 
down,  and  the  public  used  the  street  for  some  years  as  a 
thoroughfare,  it  was  contended  that  a  dedication,  at  least 
as  far  as  a  right  of  foot  path,  had  been  proved.  Mr.  Jus- 
tice Heath  held,  that  the  putting  up  of  the  bar  rebutted 
the  presumption  of  a  dedication  to  the  public;  that  the 
dedication  contended  for  must  have  been  made  openly,  and 
with  a  deliberate  purpose,  and  the  verdict  negatived  the 
right  of  way.  {Roberts  v.  JSan\  1  Campb.  262,  note.)  So, 
where  it  appeared  that  a  gate  had  been  once  erected  across 
the  locus  in  guo^  but,  that  for  twelve  years,  the  public  had 
used  a  way  over  the  locus  in  quo^  there  being  no  gate  during 
that  period,  Mr.  Sergeant  Marshall  directed  the  jury  to 
find  against  the  right  of  way,  and  the  court  of  King's  Bench 
sustained  his  opinion.     {LetlAridge  v.  Winter^  1  Ca/nipb. 
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263,  note.)  So,  where  a  manufacturing  company  opened 
a  street  on  their  own  premises,  and  built  houses  on  each 
side  and  wrought  the  way  as  a  street,  and  the  houses  were 
occupied  by  their  operatives;  audit  appeared  that  they  had 
posted  up  at  the  opening  of  the  passage,  "  private  way,"  it 
was  held  to  be  such  only,  and  the  city  was  not  responsible 
to  a  person  who,  in  passing  through  it,  sustained  injury. 
(Dwrgin  v.  Lowell.,  3  Allen,  398.)  So,  where  a  land  owner, 
in  the  village  of  Newburgh,  laid  out  a  strip  of  land  of  the 
ordinary  width  of  a  street,  from  one  public  street  to  another, 
and  wrought  it,  at  gi*eat  expense,  into  the  condition  of  a 
street  fit  for  public  use;  when  he  began  to  work,  he  had 
gates  at  each  end;  he  took  down  one  as  he  progressed,  and 
in  the  end  removed  the  other;  and  while  he  was  working 
it  i)eople  on  foot  and  in  vehicles  passed  over  it.  After  it 
was  completed,  he  replaced  the  gates.  A  citizen  of  the 
town  insisted  on  passing  over  it,  on  the  ground  that  it  had 
been  dedicated  to  public  use.  The  court  held  that  it  was 
not  a  dedicated  highway.  {Carpenter  v.  Gwynn,  35  Barb. 
395,  406.) 

5.  Pbingifles  Deduced  from  the  Decisions. 

We  see,  therefore,  that  the  question  of  dedication,  as  to 
the  owner  of  the  land  is  nothing  more  nor  less  than  a  ques- 
tion as  to  the  intention  of  the  supposed  donor  of  the  right 
of  way.  The  owner's  acts  and  declarations  must  be  delib- 
erate, unequivocal  and  decisive,  manifesting  a  positive  and 
unmistakable  intention  to  permanently  abandon  lus  pro- 
perly to  the  specific  public  use;  or  else  that  there  must 
have  been  a  user  of  such  length  of  time,  by  the  public  as 
will  raise  the  presumption  of  acquiescence  on  the  part  of 
such  owner,  in  the  free  use  and  enjoyment  of  the  way  as  a 
public  road;  and  that  in  the  absence  of  other  evidence  of 
a  grant  or  dedication,  such  user  must  have  been  for  the 
period  of  twenty  years;  and  further,  that  it  is  a  question 
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for  the  jury  to  decide,  on  the  evidence  of  each  particular 
C5ise,  whether  the  facts  show  an  intention  to  dedicate  the 
locus  in  quo  to  public  use.  The  intention  is  the  point 
where  the  matter  hinges;  and  it  follows,  that  whenever  the 
owner  has  done  any  act  inconsistent  with  the  public  right 
of  passage,  or  where  any  other  circumstances  occur  which 
negative  the  implication  of  his  assent,  the  dedication  can- 
not be  inferred. 

6.  How  Accepted  by  the  Public. 

To  render  a  dedication  complete  or  effectual,  it  must  be 
accepted  by  the  public:  and  before  it  has  been  accepted 
the  owner  is  not  precluded  from  revoking  it  at  any  time. 
{Holdane  v.  Trustees,  &c.  UK  Y.  R.  478.)  What  acts 
on  the  part  of  the  public  will  amount  to  an  acceptance,  so 
as  to  charge  the  town  with  the  reparation,  is  not  clearly 
settled  by  the  courts. 

The  common  law  mode  of  indicating  an  acceptance  by 
the  public  of  a  dedication  is  by  a  user  of  sufficient  length 
to  evince  such  acceptance — the  length  of  time  depending, 
of  course,  upon  the  circumstances  of  each  particular  case. 
{Washb.  Ease.  139;  Lade  v.  3/iepherd,  2  Strange,  1004.) 
But  courts  of  high  authority,  both  in  this  State  and  in 
other  States,  influenced  by  local  statutes,  have  held  that 
mere  user  of  streets  or  ways  by  the  public  does  not  con- 
stitute an  acceptance  or  adoption  of  them  as  highways  by 
dedication,  unless  there  shall  have  been  a  location  of  the 
same,  as  public  ways,  by  the  proper  officers  of  the  town, 
city  or  county  authorized  to  make  such  location. 

Thus  in  Underwood  v.  Stuyvesant,  (19  John.  186,)Petrus 
Stuyvesant  had  surveyed  and  laid  out  a  tract  of  land 
within  the  city  of  New  York  into  city  lots  and  streets,  and 
had  sold  or  leased  part  of  the  lots  with  refer^ice  to  the 
survey.  Mr.  Justice  Platt,  in  delivering  the  opinion  of 
the  court,  said:  "  We  must  intend  that  every  pei-son  knew 
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that  these  streets  could  not  be  established  bs  public  streets 
of  the  city  unless  they  were  sanctioned  by  the  corporation, 
or  other  public  agents  having  such  powers."  80  in  the 
case  of  OlemerUs  v.  Went  Troy,  the  proprietors  of  that 
village  laid  out  the  same  by  a  plan,  upon  which  an  alley 
was  laid  down,  and  house-lots  were  conveyed  bwDunded  on 
the  alley.  The  court  said:  *' As  between  the  original  pro- 
prietors and  those  to  whom  they  conveyed,  this  act  of  the 
proprietors  secured  a  right  of  way.  But  the  alley  thus 
designated,  and  in  respect  to  which  the  purchasers  had 
acquired  an  indefeasible  right  of  way,  did  not  thereby 
become  a  public  highway.  The  dedication  must  be  accepted. 
The  highway  must  be  laid  out.  Until  that  is  done,  the 
alley  would  remain  the  property  of  the  original  proprietors, 
subject  to  the  right  of  way  in  those  who  had  taken  the 
deeds  of  lots  bounded  upon  the  alley."  (16  Barb.  251. 
See  also  Child  v.  Ghappellj  9  JV.  Y.  R.  257,  per  Morse,  J., 
and  to  the  contrary,  Clements  v.  West  Troy^  10  Hov),  199.) 

In  the  case  of  the  Trustees,  dSc.  v.  Otis,  (37  Barb,  50,)  it 
was  held  that  a  way  may  be  dedicated,  and  will  become  a 
highway  when  laid  out  as  such  by  the  constituted  authorities, 
or  by  an  acceptance  of  the  dedication  by  those  authorized 
to  act  for  the  public.  But  it  is  not  competent  for  an  indi- 
vidual, by  a  simple  act  of  dedication,  to  impose  upon  the 
public  the  burden  and  responsibility  of  maintaining  a  high- 
way. Nor  will  the  mere  use  of  the  way  by  the  public 
make  an  acceptance,  if  for  a  less  time  than  twenty  years. 
Nor  could  the  public  prosecute  the  one  who  had  dedicated 
it,  for  having  shut  it  up  before  the  same  was  accepted. 

And  in  the  case  of  Oswego  v.  The  Oswego  Canal  Com- 
pany,  (6  iVT.  Y.  R.  257,)  the  Court  of  Appeals  decided  that 
streets  and  roads  dedicated  by  individuals  to  public  use, 
but  not  adopted  by  the  local  public  authorities,  or  declared 
highways  by  statute,  are  not  highways  within  the  meaning 
of  the  highway  act;  and  there  is  no  law  by  which  any  one 
can  be  compelled  to  keep  them  in  repair. 
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On  the  other  hand,  it  was  held  by  Jifr.  Justice  Weight, 
in  Clements  v.  West  Troy,  (10  How.  199,)  that  user  by  the 
public  was  sufficient  evidence  of  an  acceptance  of  a  dedi- 
cation without  any  act  of  affirmance  by  any  local  officer  or 
body.  So,  in  Bissell  v.  N.  Y.  Cent.  Bailfoad,  (26  Barb. 
634,)  the  court  held,  that  the  acceptance  must  be  by  some 
express  corporate  or  official  act,  or  by  user,  diitttnct  and 
unequivocal,  of  such  street  as  a  public  street  or  highway; 
and  when  the  same  case  was  before  the  Court  of  Appeals 
(23  Jf.  Y.  R.  64),  the  same  proposition  was  affirmed  by 
Mason,  J.,  who  delivered  the  opinion  of  the  court,  although 
it  was  admitted  that  the  question  did  not  arise  in  the  case. 
Again,  it  was  held  in  Holdane  v.  Trustee,  <tc.  (23  Barb. 
123,)  by  the  other  judges,  against  Strong,  J.,  that  a  dedi- 
cated way  may  acquire  the  character:  and  qualities  of  a 
highway,  if  it  has  been  openly  used  as  such,  though  there 
has  been  no  formal  act  of  acceptance  by  the  public  author- 
ities, and  that  it  becomes  a  way  for  all  persons.  The 
same  case  came  before  the  Court  of  Appeals  in  1860,  and 
is  reported  in  21  JV.  Yli.  474;  the  court  said,  "It  is  not 
necessary  that  there  should  be  any  formal  act  of  accept- 
ance by  the  public  authorities,  but  it  may  be  indicated  by 
conmion  user,  under  circumstances  showing  a  clear  intent 
to  accept  and  enjoy,  as  such,  the  easement  proposed  to  be 
dedicated.''  All  the  judges  concurred  in  affirming  the 
judgment  of  the  Supreme  Court;  S£IJ>en,  J.,  with  a  pro- 
test against  any  implication  that  a  dedication  can  take 
effect  without  some  public  body  to  take,  or  without  an 
acceptance  to  be  proved  by  user  or  otherwise.  The  case 
of  Oswego  v.  TJie  Os^oego  Canal  Co.  was  neither  cited  nor 
referred  to.  (See  also  Devenpeck  v.  Lambert,  44  Barb. 
596.) 

Upon  principle,  it  is  difficult  to  see  why  a  formal  act  of 
the  public  authorities,  is  requisite  to  affirm  a  dedication  of 
a  highway.    All  highways  are  for  the  benefit  of  the  peo- 
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pie  at  large,  in  whatever  part  of  the  State  they  may  reside. 
And  though  each  town  is  bound  to  repair  its  own  ways, 
yet  the  burden  is  the  same  upon  all  other  towns;  and  there 
seems  no  reason  why  any  one  of  them  should  be  allowed 
a  veio  as  to  the  establishment  of  new  ways,  which  in  the 
very  user  thereof  by  the  public,  are  evidenced  to  be  of 
general  advantage.  If  a  way  be  voluntarily  travelled  by 
the  people  at  large,  it  must  be  presumed  to  be  beneficial 
to  them;  if  it  be  of  benefit,  the  town  should  be  charged 
with  its  reparation.  The  principle  upon  which  the  liability 
to  repair  highways  is  founded  is,  that  the  public  shall  be 
at  the  expense  of  keeping  in  good  order  their  own  ways. 
The  highway  ofiScers  are  selected  only  as  a  means  whereby 
that  charge  can  be  effected.  Whenever  a  way  has  become 
a  public  way  then  the  town  must  repair  jt  as  the  agent  for 
the  people.  The  intervention  of  the  town  is  not  required 
until  after  the  public  nature  of  the  way  is  established. 
That  is  done  through  its  adoption  by,  and  as  a  necessary 
consequence,  its  utility  to,  the  people  at  large. 

7.  Dedication  of  Bsidoes. 

The  general  rules  of  dedication  apply  equally  to  high- 
ways and  bridges;  there  is,  however,  this  distinction 
between  them.  If  a  way  be  opened  and  dedicated  to  pub- 
lic use  by  the  owner  of  lands,  it  is  optional  with  the  public 
to  accept  it  by  user^  or  not  to  accept  it  by  non-user;  but 
if  a  private  bridge  be  built  in  a  highway  the  passage  over 
it  is  a  matter  of  necessity,  and  not  of  choice.  No  one  can 
traverse  the  highway  without  passing  over  the  bridge;  and 
it  follows,  that  its  user  by  the  public  is  no  evidence  of  their 
consent  to  its  erection,  nor  any  criterion  of  its  utility.  But 
if  a  bridge  be  of  public  utility  and  be  used  by  the  public, 
they  are  obliged  to  repair  it,  though  built  by  an  individual 
for  his  private  benefit;  it  is  otherwise,  however,  if  built  l^y 
him  for  his  own  benefit,  and  it  is  without  public  utility, 
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though  used  by  the  public.  And  if  a  bridge  built  by  an* 
iudividual,  aud  dedicated  to  the  community,  is  not  what  it 
seems  to  be,  but  is  of  imperfect  and  inartificial  construc- 
tion, the  public  may  reject  and  indict  it  for  a  nuisance, 
after  discovering  the  cheat,  though  their  previous  conduct 
might,  under  different  circumstances,  have  amounted  to  an 
acceptance.  {Rex  v.  West  Biding,  2  Ha&t.  342.)  And  if 
a  bridge  is  thrown  over  a  highway,  and  the  public  derive 
no  benefit  from  it  greater  than  they  enjoyed  before  it  was 
built,  the  builder  is  bound  to  repair  it.  {Dygert  v.  Schenck^ 
23  Wend.  446.     See  ante,  page  9.) 

8.  Effect  of  Dedication. 

The  effect  of  a  dedication  is  not  to  deprive  the  owner  of 
his  land,  but  to  estop  him  while  the  dedication  continues 
in  force  from  asserting  that  right  of  exclusive  possession 
and  enjoyment  which  the  owner  of  property  ordinarily  has. 
He  retains  a  right  to  use  the  land  for  any  and  ^11  purposes 
compatible  with  the  use  to  which  it  is  dedicated.  (Hunter 
V.  Trmteea,  c6c.,  6  Hill.  407;  KelseyY.  King,  33  How.  39.) 

In  the  case  of  an  ordinary  highway,  all  which  the  public 
acquire  by  a  dedication  is  the  right  of  passing  and  repass- 
ing over  the  surface  of  the  soil,  and  such  privileges  as  are 
incident  thereto.  All  else  remains  in  the  original  owner 
or  his  assigns,  subject  only  to  such  easement.  Every  right 
of  use  and  ownership,  and  every  right  of  action  for  an 
interference  with  either  which  is  not  inconsistent  with  the 
free  and  common  use  of  the  highway,  still  belongs  to  the 
owner  of  the  soil.  If  the  highway  is  closed  or  the  public 
rights  are  reliiiguished,  the  land  at  once  revests  in  full 
and  entire  dominion.  (People  v.  Ken-,  27  N.  Y.  R.  196; 
KeUey  v.  King,  33  How,  39.) 

But.  this  rule  must  be  regarded  as  not  strictly  applicable 
to  streets  dedicated  to  public  use  in  cities  or  large  villages. 
As  to  such  streets  it  is  said,  though  not  perhaps  directly 
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decided,  that  whether  they  are  acquired  by  grant,  by  dedi- 
cation, or  by  purchase,  they  are  subject  to  those  uses  which 
are  incident  to  streets  iii  cities;  such  as  the  construction  of 
sewers  and  the*  laying  of  gas  and  water-pipes,  without 
entitling  the  owner  to  additional  compensation.  {Mtlhau 
y.  Sharp,  15  Barb.  210,  per  Edwards,  J.;  People  v.  Kerr, 
27  Jf.  Y.  B.  202,  per  Emott,  J.)  But  a  different  opinion 
was  expressed  by  Davies,  C.  J.,  in  Kdsey  y.  King  (33 
How.  39),  to  the  effect  that  there  was  no  difference  between 
highways  in  the  country  and  streets  in  cities  in  this  regard, 
and  that  the  dedication  of  land  for  a  public  street  in  a 
city  or  yillage,  carries  with  it  no  other  right  or  privilege 
than  the  ordinary  easement  of  travel.  That  case  was. 
decided  on  other  grounds,  but  the  learned  judge  gives  an 
elaborate  review  and  analysis  of  the  authorities,  to  show 
that  the  sewer  commissioners  of  the  city  of  Brooklyn  had 
no  power  to  construct  a  sewer  in  a  dedicated  street  of  that 
city,  without  acquiring  title  and  making  compensation 
therefor  to  the  owner  of  the  fee,  or  without  his  consent. 

The  owner  may  revoke  the  dedication  at  any  time  before 
it  has  been  rendered  complete  by  the  acceptance  of  the 
public.  {Holdane  v.  Trustees,  (&c.  21  N.Y.  R.  478.)  But 
where  the  dedication  has  been  once  accepted  by  the  public, 
it  cannot  be  revoked  while  the  street  continues  in  use. 
{Adams  v.  Saratoga  <&  Washington  B.  B,  Co.  11  Barb. 
414.)  The  dedication  of  land  to  the  use  of  the  public 
as  a  highway,  does  not  preclude  the  owner  of  the  fees 
subject  to  the  public  easement  from  maintaining  an  action 
against  a  railroad  company,  which,  without  his  consent,  or 
an  appraisal  of  his  damages,  enters  upon  and  occupies 
such  highway  with  the  track  of  its  road.  {Williams  v. 
Jf.  Y.  Central  B.  B.  Co.  16  iVi  Y.  B.  97.)  Upon  the 
discontinuance  or  extinction  of  the  highway,  in  any  man- 
ner, the  land  revests  in  the  owner  of  the  fee  discharged 
of  the  public  easement  or  right  of  passage. 
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CHAPTER   IV. 


OOliMISSIOKEBS,  THEIB  FOWEB8  AND  DUTIES. 


1.  Election  and  qualification. 

2.  General  powen  and  datiee. 

3.  To  caoM  roadc  to  be  aaoeitained,  de- 

scribed and  entered  of  record. 

4.  To  caiue  the  higfawayt  and  bridgea  to  be 

kept  in  repair. 
0.  To  divide  the  town  into  road  distriou  and 

assign  inhabitants  thereto. 
0.  To  lay  out  and  diacontinue  roads. 

7.  To  account  to  town  auditors. 

8.  In  raising  money  for  repairs  of  roads  and 

bridges. 


9.  To  appoint  orerseers,  and  to  prosecute 
them  for  neglect  of  duty. 

10.  Miscellaneous  powers  and  duties* 

11.  Actions  by  or  against. 

15L  May  consent  to  use  of  highway  by  rail- 
road company. 

13.  May  agree  with  plank-rood  or  turnpike 

company  for  use  of  highway. 

14.  Mandamus  against. 

15.  Ii\junction  against. 
10.  Fees  of. 


1.  Election  and  Qualification. 

It  is  provided  by  the  Revised  Statutes,  {1  Ji.8.  340,  as 
amended  in  1865,  ck.  522,)  that  there  shall  be  chosen  at  the 
annual  town  meeting,  among  other  officers,  one  or  three  com- 
missioners of  highways.  Prior  to  the  amendment,  the  over- 
seers of  highways  were  also  to  be  elected  at  the  same 
time  and  place.  But  by  the  act  of  1865,  the  power  of 
appointing  overseers  was  conferred  upon  the  commission- 
ers of  highways.  Since  there  may  be  chosen  one  or  three 
conunissioners,  where  the  word  '* Commissioners''  is  used, 
it  is  to  be  understood  as  though  it  read  commissioner  or 
commissioners.  Highway  commissioners  can  only  be  chosen 
by  ballot.  (1.  JR.  S.  348.) 

The  person  or  persons  chosen  for  commissioners  must 
be  electors  of  the  town  since  it  is  provided  that  no  person 
shall  be  eligible  to  any  town  office  unless  he  shall  be 
an  elector  of  the  town  for  which  he  shall  be  chosen. 
(1  li.  S.  345.) 
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To  take  oath. — Every  person  chosen  to  the  office  of 
commissioner  of  highways,  before  he  enters  on  the  duties 
of  his  office,  and  within  ten  days  after  he  shall  be  notified 
of  his  election,  shall  take  and  subscribe  before  some  justice 
of  the  peace,  the  oath  of  office  prescribed  in  the  sixth 
article  (twelfth  in  the  Constitution  of  1846)  of  the  Constitu- 
tion of  this  State.  (1  R.  S.  345.)  The  oath  is  in  these 
words: 

"  I  do  solemnly  swear  (or  affirm,  as  the  case  may  be)  that  I  will  sup- 
port the  Constitution  of  the  United  States,  and  the  Gonstitntion  of  the 
State  of  New  York ;  and  that  I  will  fiuthfiill j  discharge  the  duties  of 
the  office  of  commiuioner  of  highway$f  according  to  the  best  of  my 
ability."    (For  form,  see  Appendix  No.  I.) 

Such  oath  shall  be  administered  without  reward,  and 
the  justice  before  whom  the  same  shall  be  taken,  shall  also, 
without  reward,  certify  in  writing  the  day  and  year  when 
the  same  was  taken,  and  shall  deliver  such  certificate  to 
the  person  by  whom  the  oath  was  made.  (1  i2.  S.  345.) 
The  oath  may  also  be  subscribed  and  sworn  before  the 
town  clerk  of  the  town  in  which  such  officer  shall  be 
elected.  Such  oath  shall  be  administered  and  certified 
without  fee  or  reward.  {LaiM  1888,  C%.  172.)  (For 
form  of  certificate,  see  Appendix  No.  2.) 

The  conmussioner  taking  the  oath,  within  eight  days 
thereafter,  shall  cause  the  certificate  to  be  filed  in  the  office 
of  the  town  clerk.  (1  S.  8.  345.)  If  any  person  chosen 
or  appointed  commissioner  of  highways  shall  not  take  and 
subscribe  such  oath,  and  cause  the  certificate  thereof  to  be 
filed  as  above  required,  such  neglect  shall  be  deemed  a 
refusal  to  serve.  {Id*)  But  if  he  enter  upon  the  duties  of 
his  office  before  he  shall  have  taken  such  oath,  he  shall 
forfeit  to  the  town  the  sum  of  fifty  dollars.    (1  B.  3. 347.) 

Penalty  for  Refusing  to  Serve. — So,  if  any  person 
chosen  or  appointed  to  the  office  of  commissioner  of  high- 
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ways  shall  refuse  to  serve,  he  shall  forfeit  to  the  town  the 
sum  of  fifty  dollars.     {Id.) 

Nwmber  and  term  of  office. — The  electors  of  each  town 
shall  have  power  at  their  annual  town  meeting,  to  deter- 
mine, by  resolution,  whether  there  shall  be  chosen  one  or 
three  highway  commissioners,  and  the  number  so  deter- 
mined upon  shall  be  b.alloted  for  and  chosen;  and  if  only 
one  shall  be  determined  upon  and  chosen,  he  shall  possess 
all  the  powers  and  discharge  all  the  duties  of  conunission- 
ers  of  highways  as  prescribed  by  law,  and  shall  hold  his 
office  for  one  year.  And  whenever  three  comnlissioners 
shall  be  chosen  in  any  town,  they  shall  be  divided  by  lot 
by  the  canvassers,  upon  the  result  of  the  canvass,  into  three 
classes,  to  be  nmnbered  one,  two  and  three;  the  term  of 
office  of  the  fii'st  class  shall  be  one  year,  of  the  second,  two, 
and  of  the  third,  three;  and  one  commissioner  only  shall 
thereafter  annually  be  elected  in  such  town,  who  shall  hold 
his  office  for  three  years,  and  imtil  a  successor  shall  be  duly 
elected  or  appointed;  but  in  ca«e  any  conunissioner  shall 
be  elected  to  fill  a  vacancy,  he  shall  hold  the  office  only 
for  the  unexpired  term  which  shall  have  become  vacant; 
and  if  two  vacancies  shall  be  required  to  be  filled,  the  can- 
vassers shall,  after  the  canvass,  determine  by  lot  as  afore- 
said, the  terms  they  shall  respectively  hold. 

V(wan€y^  how  filled. — And  when  any  vacancy  shall 
happen  by  death,  removal,  resignation,  neglect  to  qualify, 
or  refusal  to  serve,  it  shall  be  supplied  until  the  next  suc- 
ceeding annual  town  meeting  by  an  appointment  in  writing, 
under  the  hands  of  any  three  justices  of  the  peace,  or  two 
justices  and  the  supervisor  of  the  town.   (See  form  No.  8.) 

To  administer  oath. — And  every  commissioner  of  high- 
ways shall  be  authorized  to  administer  oaths  to  any  witnesses 
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or  juries,  in  proceedings  which  may  be  had  by  or  before 
them. 

Jf umber,  how  changed* — And  whenever  any  town  shall 
have  determined  upon  having  three  commissioners,  and 
shall  desire  to  return  two  or  have  but  one,  such  town  shall 
have  the  power  so  to  do  by  a  resolution  taken  at  an  annual 
town  meeting,  and  when  such  resolution  shall  have  been 
adopted,  no  other  commissioner  shall  be  elected  or  appointed, 
mitil  the  term  or  terms  of  those  in  office  at  the  time  of 
adopting  such  resolution  shall  expire  or  become  vacant; 
and  they  shall  have  power  to  act  until  their  terms  shall 
severally  become  vacant  or  expire,  >is  fidly  as  if  the  three 
continued  in  office.  {L(W)8  of  1845,  ch*  180,  as  amd.  1847, 
ch.  455.) 

If  only  one  commissioner  be  chosen  he  shall  hold  his 
office  for  one  year  only;  but  if  three  be  chosen,  they  shall 
hold  respectively  for  three  years,  except  the  first  set  chosen, 
who  hold,  one  for  one  year,  one  for  two  years  and  one  for 
three  years.  After  a  resolution  of  a  town  determining  to 
have  three  commissioners,  the. town  may,  by  a  subsequent 
resolution,  determine  to  have  but  two  or  one;  and  if  such 
resolution  be  adopted,  no  other  commissioner  shall  be 
elected  or  appointed  until  the  the  term  or  terms  of  those 
already  in  office  shall  expire  or  become  vacant. 

AppoirUmeni  to  fill  vacancy. — In  case  of  vacancy,  if  the 
commissioner  is  appointed^  he  holds  to  the  next  aimual 
town  meeting  after  his  appointment;  but  if  he  is  ehUed^  he 
holds  for  the  unexpired  term.  Where  two  persons  are 
appointed  to  fill  vacancies  in  the  office  of  commissioner  of 
highways,  without  designating  the  class  to  which  they 
shall  respectively  belong,  the  one  first  named  in  the  appoint- 
ment is  to  be  regarded  as  appointed  to  the  first  class. 
Where  the  commissioners  of  the  first  and  third  class— that 
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is  the  one  to  serve  one  year  and  the  one  to  serve  three 
years — dialled  to  qualify  themselves,  and  the  vacancies  were 
filled  by  three  justices  of  the  peace,  by  appointing  two 
persons  aa  such  commissioners  ;  but  the  appointment  failed 
to  designate  the  class  of  either  of  the  persojis  so  appointed, 
it  wajs  thought  by  the  court  that  the  person  first  named  in^ 
the  appointment  should  be  considered  as  appointed  for  the 
first  class,  or  for  one  year,  and  the  other  for  the  third 
class,  to  serve  three  years.  {People  v.  Supervisors  of 
Etekmond  Co.  20  N.  Y.  R.  252.)  Should  there  be  a 
failure  to  elect  commissioners  at  the  annual  town  meeting, 
in  consequence  of  a  tie  in  the  vote,  and  the  meeting  adjourn 
without  making  an  election,  it  is  competent  for  three 
justices  of  the  town  to  appoint  a  suitable  person  to  the 
ofiSice,  who,  and  not  a  person  subsequently  elected  at  a 
special  town  meeting,  is  entitled  to  hold  the  office.  {Peo- 
ple V.  Van  Home,  18  Wend.  615.) 

To  give  bond. — Every  commissioner  of  highways  here- 
after to  be  elected  or  appointed,  shall,  before  entering  upon 
his  duties,  and  within  ten  days  after  notice  of  his  election 
or  appointment,  execute  to  the  supervisor  of  his  town,  a 
bond,  with  twb  sureties,  to  be  approved  by  the  supervisor 
by  an  endorsement  thereon,  and  filed  with  him,  in  the 
penal  sum  of  one  thousand  dollars,  conditioned  that  he 
will  faithfully  discharge  his  duties  as  such  conunissioner, 
and  within  ten  days  after  the  expiration  of  his  term  of  office, 
pay  over  to  his  successor,  what  money  may  be  remaining 
in  his  hands  as  such  commissioner,  and  render  to  such  suc- 
cessor a  true  account  of  all  moneys  received  and  paid  out 
by  him  as  such  commissioner.  {Latvs  1845,  oA.  180.)  (For 
form  of  bond  and  endorsement,  see  Appendix  Nos.  3^5.) 

In  case  of  default  on  the  part  of  the  commissioner  in  the 
performance  of  his  duties,  the  bond  must  be  prosecuted  in 
the  name  of  the  supervisor  of  the  town.    No  authority  is 
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given  to  a  commLssioner  to  sue  his  predecessor  on  the  bond. 
{See  Fuller  v.  Fullerton^  14  Barb.  59;  Jansen  v.  Ostran- 
der^  1  Cow.  670;  Anmne  v.  Sjpencer,  4  Wend.  406.) 

JVhen  to  meeL — ^It  is  the  duty  of  the  commissioners  of 
highways  of  each  town  to  meet  within  eighteen  days  after 
they  are  chosen,  at  the  place  of  town  meeting,  on  such  day 
as  they  shall  agree  upon,  and  afterwards  at  such  other 
times  and  places  as  they  shall  think  proper.  (1  JR.  S. 
505,  §  20.)  Where  there  is  but  one  commissioner  he  should 
attend  at  the  same  place.  The  object  of  this  meeting  is 
to  make  the  assessment  for  highway  labor.  They  can 
adjourn  to  another  place,  or  appoint  a  subsequent  meeting. 
This  section  is  directory,  and  if  they  should  omit  a  meet- 
ing within  the  eighteen  days,  according  to  the  usual  con- 
struction of  such  statutes,  they  could  afterwards  meet  and 
their  proceedings  would  not  be  void.  As  to  their  powers 
and  duties  in  making  assessments  for  highway  labor,  see 
post,  ch-  VI. 

Hesiffnation. — Should  any  commissioner  of  highways 
desire  to  resign  his  office,  he  may  give  notice  of  his  inten- 
tention  so  to  do  to  any  three  justices  of  the  peace  of  the 
town,  who  may,  for  sufficient  cause  shown  to  them,  accept 
the  resignation.  (1  It.  S.  348.)  It  will  be  the  duty  of 
the  justices  thereupon  to  appoint  some  proper  person  to 
fill  the  vacancy.     (See  form  No.  7.) 

2.   General  Powers  and  Duties. 

The  conmiissioners  of  highways  in  the  several  towns 
in  this  State  shall  have  the  care  and  superintendence  of 
the  highways  and  bridges  therein;  and  it  shall  be  their 
duty: 

1.  To  give  directions  for  the  repairing  of  the  roads  and 
bridges  within  their  respective  towns. 


66  THE  LAW  OF  HIGHWAYS. 

2.  To  regulate  the  roads  already  laid  out,  and  to  alter 
Buch  of  them  as  they,  or  a  majority  of  them,  shall  deem 
inconvenient. 

3.  To  cause  such  of  the  roads  used  as  highways,  as  shall 
have  been  laid  out  but  not  sufficiently  described,  and  such 
as  shall  have  been  used  for  twenty  years,  but  not  recorded, 
to  be  ascertained,  described,  and  entered  of  record  in  the 
town  clerk's  office. 

4.  To  cause  the  highways,  and  the  bridges  which  are 
or  may  be  erected  over  streams  intersecting  highways,  to 
be  kept  in  repair. 

6.  To  divide  their  respective  towns  into  so  many  road 
districts  as  they  shall  judge  convenient,  by  writing  under 
their  hands,  to  be  lodged  with  the  town  clerk,  and  by  him 
to  be  entered  in  the  town  book;  such  division  to  be  made 
annually,  if  they  shall  think  it  necessary,  and  in  all  cases 
to  be  made  at  least  ten  days  before  the  annual  town 
meeting. 

6.  To  assign  to  each  of  the  said  road  district  such  of 
the  inhabitants  liable  to  work  on  highways  as  they  shall 
think  proper,  having  regard  to  proximity  of  residence  as 
much  as  may  be:  provided^  hoioever^  that  whenever  the 
commissioners  of  any  town  shall  have  neglected  for  the 
period  of  one  year,  at  any  time  after  any  public  road  or 
highway  shall  have  been  laid  out,  and  title  thereto  acquired 
by  due  process  of  law,  to  open  or  work  the  same,  or  any 
part  thereof,  and  whenever  any  number  of  inhabitants  of 
any  town,  in  or  through  which  the  said  road  has  been  laid 
out,  shall  have  given  ten  days'  notice  to  the  commissioners 
of  said  town  that  they  desire  to  apply  the  whole  or  any 
part  of  their  highway  labor  to  the  working  of  said  road, 
the  said  commissioners  shall  forthwith  assign  the  said 
inhabitants  to  such  road,  direct  the  highway  labor,  for 
which  they  are  annually  assessed,  to  be  applied  to  the 
same,  and  cause  the  same  to  be  worked  and  put  in  good 
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order  for  vehicles  and  travellers  within  one  year,  under 
the  direction  of  any  of  the  said  inhabitants  whom  such 
commissioners  may  appohit  as  an  overseer  of  the  labor  so 
to  be  applied  to  such  road;  and  when  the  number  of  days' 
labor  assessed  in  the  cun*ent  year  to  such  inhabitants,  as 
their  annual  highway  tax,  is  not  sufficient  to  put  such  road 
in  good  order,  as  aforesaid,  then  the  said  inhabitants  may 
anticipate  the  whole  or  any  part  of  the  highway  labor 
assessed,  and  to  be  assessed  against  them,  for  a  period  not 
exceeding  three  years;  but  from  no  one  of  the  districts 
into  which  the  said  town  is  divided  shall  more  than  one- 
half  of  its  annual  labor  be  taken  and  applied  to  any  road 
not  embraced  in  said  district.  {As  amended  1853,  cA.  63.) 
7*  To  require  the  overseers  of  highways  from  time  to 
time,  and  as  often  as  they  shall  deem  necessary,  to  warn 
all  persons  assessed  to  work  on  highways  to  come  and 
work  thereon,  with  such  implements,  carriages,  cattle  or 
sleds  as  the  said  commissioners  or  any  or  one  of  them  shall 
eirect.    (1  i?. /S^.  501,  §  1.) 

Care  and  mperintendence. — The  conunissioners  shall  have 
the  care  and  superintendence  of  the  highways  and  bridges 
in  their  town.  They  are  superior  to  the  overseers  of  high- 
ways, and  have  the  general  control  and  direction  of  them 
in  their  official  acts.  All  the  powers  of  the  overseers, 
must,  therefore,  be  taken  to  be  subordinate  to,  and  under 
the  superior  control  of,  the  orders  of  the  commissioners, 
whom  they  are  bound  to  obey.  It  is  further  to  be  obsei*ved 
that  the  duty  of  overseers  is  confined  to  the  highways,  and 
it  is  the  commissioners  alone  who  are  directed  to  keep  in 
repair  bridges  as  well  as  highways.  The  overseers  have 
no  concern  with  bridges  erected  over  streams,  except  so 
far  as  they  are  directed  generally  to  execute  the  orders  of 
the  conunissioners.  {BartleU  v.  Crozier^  17  John.  447, 
per  KerUj  Chancellor,)    It  must  be  remembered  that  the 


68  THE  LAW  OP  mGHWAYS. 

term  road  is  used  in  our  statutes  synonomously  with  highr 
vxiya.     (9  John.  849.) 

To  Aired  repairs. — It  is  made  the  duty  of  commissioners 
to  give  to  the  overseers  directions  for  the  repair  of  roads 
and  bridges,  and  as  to  the  manner  in  which  such  repair 
shall  be  done — as,  for  instance,  how  to  grade,  drain,  or 
level  the  roads,  or  how  a  bridge  shall  be  repaired;  and  it 
is  the  duty  of  overseers  to  obey  such  instructions.  {Bart- 
lett  V.  Orozier^  supra.)  If  an  overseer  of  highways  shall 
refuse  or  neglect  to  perform  any  of  the  duties  enjoined  on 
him  by  the  commissioners^  he  shall  forfeit  the  sum  of  ten 
dollars  for  each  refusal  or  neglect,  to  be  sued  for  by  the 
commissioners,  and  to  be  by  them  applied  in  making  and 
improving  the  roads  and  bridges  in  the  town.  (1  E.  S. 
504.) 

To  regulate  and  alter. — By  the  second  subdivision,  com- 
missioners are  authorized  and  it  is  made  their  duty  to 
regulate  the  roads  already  laid  out,  and  to  alter  such  of 
them  as  they,  or  a  majority  of  them,  shall  deem  inconven- 
ient. They  may  restore  the  boundaries  and  fences  of  a 
highway  to  its  original  lines;  and  if  it  passes  by  or  through 
an  inconvenient  place  they  may  change  its  location;  but  if 
in  making  such  alteration  it  becomies  necessary  to  take 
more  or  other  land  of  the  adjoining  proprietor,  compensation 
therefor  must  be  made,  the  same  as  on  the  original  loca- 
tion of  roads.  The  power  to  alter  is  given  for  the  purpose 
of  making  the  road  better  by  changing  its  site,  and  should 
only  be  exercised  when  the  road  is  deemed  "  inconvenient." 
(See  People  v.  Judges  of  Courtland  Co.^  24  Wend.  493.) 
The  commissioners  have  power  to  make  alterations  in  a 
public  highway  without  the  aid  or  intervention  of  a  jury. 
{Garretson  v.  Clarke  Lalor's  Sup.  162.)  Under  the  above 
authority  to  regulate  or  alter  roads,  it  seems  that  the  com- 
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missioners  may  cut  down  and  grade  roads,  although  by  so 
doing  the  adjoining  premises  would  sustain  indirect  and 
consequential  damages,  provided  the  commissioners  act  in 
good  faith  and  without  malice,  {Raddiff  exWa  v.  Mayor 
of  Brooklyn,  4  J^.  Y.  B.  195.  See  also,  14  Barb.  629.) 
See  further  as  to  the  power  and  duties  of  commissioners 
in  altering  roads  hereafter. 

3-   to  cause  eoads  to  be  ascebtained,  described  and 

Entered  of  Kegord. 

The  third  subdivision  of  the  above  section,  authorizing 
highway  commissioners  to  cause  such  of  the  roads  used 
as  highways,  as  shall  have  been  laid  out,  but  not  suffi- 
ciently described;  and  such  as  shall  have  been  used 
for  twenty  years,  but  not  recorded,  to  be  ascertained, 
described  and  entered  of  record  in  the  town  clerk's  office, 
does  not  authorize  the  commissioners  to  say  what  was 
originally  intended  either  by  the  owner  of  the  soil,  or  any 
one  else,  in  relation  to  the  width  or  location  of  the  road, 
any  further  than  such  intention  has  been  manifested  by 
permitting  the  way  to  be  used.  It  is  a  power  in  relation 
to  the  road  as  it  ajctwally  exists  and  has  existed  for  the  last 
twenty  years.  It  does  not  authorize  the  commissioners  to 
create  or  enlarge,  but  only  to  perpetuate  the  evidence  of 
a  public  right.  Both  the  extent  and  fact  of  dedication 
depend  on  the  user;  and  the  public  must  take  secundian 
forma  dam,  that  is,  according  to  the  form  of  the  gift  or 
dedication.  (^People  v.  Judges  of  Oourtland  Co.  24  Wend. 
492,  per  Bronson,  J.) 

Where  the  road  has  been  originally  laid  out,  it  is  of 
course  competent  for  the  commissioners  to  remove  any 
encroachments  thereon,  if  they  proceed  in  the  manner 
provided  by  sftatute,  but  before  it  can  be  determined 
whether  there  is  an  encroachment,  the  limits  and  boimd- 
aries  must  be  ascertained  and  determined  in  some  legal 
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maimer.  The  jury,  which  is  called  to  determine  the  dis- 
puted question  of  an  encroachment,  has  no  power  to 
determine  the  question  of  the  width  and  boundary  of  a 
highway,  according  to  the  previous  dedication  or  use 
which  has  been  neither  laid  out  nor  ascertained  and  de- 
scribed by  the  comnussionera  of  highways.  That  duty 
belongs  exclusively  to  the  commissioners,  and  is  to  be 
performed  by  them  in  an  entirely  different  maimer.  (Tal- 
mage  v.  HunUiriff,  29  JV.  T.  JR.  447.) 

In  ascertaining  and  describing  a  road  which  has  not 
been  laid  out,  but  has  become  a  highway  merely  by  pub- 
lic use  for  twenty  years,  the  powers  of  the  highway  com- 
missioners is  limited  to  ascertaining  the  boundaries  of  the 
road  according  to  actual  use  for  twenty  years.  They  have 
no  right  in  the  exercise  of  this  power,  to  alter  and  change 
the  boundaries,  with  reference  to  present  public  conve- 
nience. {Id.) 

Where  the  minutes  of  a  road  laid  out  in  1784  had  been 
entered  in  the  records  of  the  town  in  1790,  but  not  signed 
by  the  commissioners,  and  the  commissioners  of  highways 
in  1805  ascertained  the  same  road  and  caused  a  certificate 
thereof,  with  the  description,  to  be  duly  entered  of  record, 
and  the  road,  after  1784,  had  been  used  as  a  public  road 
for  twelve  years,  the  court  held,  in  an  action  of  trespass 
against  a  person  for  passing  over  it,  that  the  use  of  the 
road  as  a  public  highway  for  twelve  years,  was  prima  facie 
evidence  of  its  being  laid  out  by  proper  authorities,  and 
that  the  acts  of  the  commissioners,  in  1805,  duly  consti- 
tuted the  road  a  public  highway.  (Colden  v.  Tkurbtcr, 
2  John.  424.) 

So,  where  the  owners  of  adjoining  lands  laid  out  a  lane 
twenty  feet  wide  on  their  boundary  line,  for  their  own 
convenience,  and  it  was  used  by  all  persons  having  occasion 
to  pass  that  way,  for  a  great  number  of  years,  until  1826, 
when  the  commissioners  of  highways  laid  out  and  recorded 
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a  highway,  referring  to  and  connected  with  the  lane,  and 
'giving  egress  through  the  lane  to  a  road  beyond;  and  the 
public  use  of  the  lane  was  continued  until  1848,  when 
the  commissioners  described  it  and  entered  it  upon  record 
as  a  highway,  it  was  held  to  be  a  public  highway,  and 
that  an  owner  of  adjoining  land  was  liable  for  an  encroach- 
ment in  extending  his  fences  to  the  middle  of  it.  ( Wiggins 
V.  Tallmadge,  11  Barb.  457.) 

It  seems  that  the  uninterrupted  use  of  land  as  a  public 
highway  for  twenty  years,  according  to  the  statute,  entitles 
the  commissioners  to  cause  it  to  be  ascertained,  described 
and  entered  of  record,  without  regard  to  the  intention  of 
the  owner  in  permitting  such  use.  {Devenpeck  v.  Lambert, 
44  Bco^b.  699.) 

The  proper  method  to  ascertain,  describe  and  enter  of 
record  a  road,  is  to  have  a  survey  thereof  made,  and  to 
draw  and  sign  a  certificate  or  order  that  such  road  is 
ascertained  and  described  according  to  the  survey,  giving 
the  metes  and  bounds,  and  to  have  the  said  certificate  or 
order  and  survey  filed  and  recorded  in  the  town  clerk's 
office.  (For  forms  of  order  or  certificate,  see  Appendix 
No.  9.) 

In  ascertaining,  describing  and  recording  a  road  that 
has  been  used  for  twenty  years,  or  that  has  been  laid  out 
but  not  sufficiently  described,  the  conmiissioners  perform 
little  more  than  a  ministerial  duty,  and  no  appeal  lies 
from  their  proceeding.  {People  v.  Judges  of  Courtland 
Co.  24  Wend.  491.)  The  proper  remedy  for  a  party 
aggrieved,  would  probably  be  certiorari. 

4.  To  Cause  the  BRn)6E8  and  Highways  to  be  Eeft  m 

Repaib. 

It  is  made  the  duty  of  the  highway  conmaissioners,  by 
the  fourth  subdivision  of  the  foregoing  section,  to  cause 
the  highways  and  the  bridges  which  are  or  may  be  erected 
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over  streams  intersecting  highways,  to  be  kept  in  repair. 
Primarily,  it  is  the  duty  of  the  commissioners  to  keep  the* 
highways  and  bridges  in  repair,  either  directly  or  by  giving 
the  necessary  and  proper  directions  to  the  overseers  for 
such  reparation.  This  is,  in  general,  to  bo  done  through 
orders  to  the  overseers.  It  is  also  made  the  duty  of 
overseers  to  repair  and  keep  in  order  the  highways  within 
their  several  districts  {I  E.  S.  503),  but  they  have  nothing 
to  do  with  bridges  over  streams,  except  so  fior  as  they  are 
directed,  generally,  to  execute  the  orders  of  the  commis- 
sioners.    {Bartlett  v.  Crozier^  17  John.  462.) 

This  duty  of  keeping  a  bridge  or  a  highway  in  repair 
extends,  not  merely  to  the  floor  of  the  bridge,  or  the  bed 
of  the  road,  but  to  proper  guards  or  railing  on  their  sides 
or  borders,  where  necessary  for  the  safety  or  protection  of 
the  public.     {HyaUy*  Trustees  of  Rcmdovt,  44  Bcurb.  391.) 

It  is  unquestionably  true  that  the  highway  officers  of  a 
town  are  not  required  to  grade  the  whole  space  within  the 
limits  of  the  highway,  so  that  a  traveller  can  safely  drive 
his  carriage  over  every  part  of  it.  In  ordinary  cases,  if 
they  provide  a  pathway  for  carriages  of  suitable  width, 
and  so  define  it  as  that  there  shall  be  no  reasonable  danger 
of  its  being  mistaken,  they  will  not  be  in  fault  if  a  travel- 
ler choses  to  try  an  experiment  upon  the  part  which  is  not 
thus  prepared  for  travelling.  (^Ireland  v.  Oswego  &c. 
Plank  Road  Co.^  13  If.  Y.  JR.  631,  per  Demo.  C.  t/.,  amd 
cases  cited.) 

But  where  a  road  is  so  constructed  or  altered  as  to  pre- 
sent, at  one  point,  two  paths,  both  of  which  exhibit  the 
appearance  of  having  been  used  by  travellers,  and  one  of 
them  leads  to  a  dangerous  precipice,  while  the  other  is 
quite  safe,  it  is  the  duty  of  those  having  charge  of  the  road 
to  indicate,  in  a  manner  not  to  be  mistaken  by  day  or 
night,  that  the  unsafe  path  is  to  be  avoided;  and,  if  it  can- 
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not  be  otherwise  done,  to  put  up  such  obstructions  as  will 
turn  the  traveller  from  the  wrong  track.     {Id,) 

2fot  hownd  to  repair  without  funds. — It  is  well  settled 
that  the  duty  to  make  repairs  does  not  attach  until  funds 
are  provided  for  the  purpose  by  the  public,  and  until 
they  are  in  funds  sufficient  to  make  such  repairs,  a 
mandamus  will  not  lie  to  compel  the  commissioners,  to 
make  them,  nor  an  indictment  for  omitting  the  per- 
formance of  the  duty,  nor  any  action  founded  upon  the 
breach  of  duty,  {Garlinffhouse  v.  Jacobs^  29  iV^  Y.  H* 
303,  and  cases  cited.)  Thus,  in  an  action  brought  against 
the  commissioners  of  a  town  for  damages  sustained  by 
reason  of  the  breaking  down  of  a  bridge  in  such  town.  It 
appeared  that  one  of  the  defendants  had  been  notified  of 
the  unsafe  condition  of  the  bridge  a  year  or  so  previous  to 
the  accident;  and  that  prior  to  and  at  the  time  of  the  acci- 
dent the  commissioners  had  in  their  hands  a  sufficient 
amount  of  fimds  applicable  to  the  reparation  of  bridges, 
to  have  repaired  or  rebuilt  the  bridge  in  question.  But 
that  there  were  several  other  bridges  in  the  same  town 
needing  repairs  or  rebuilding,  and  the  funds  in  the 
defendants'  hands  were  insufficient  to  repair  or  rebuild  all  . 
the  bridges.  Before  the  accident  in  question  the  defend- 
ants had  procured  materials  for  the  construction  of  other 
bridges,  the  construction  of  which  would  have  required 
more  funds  than  the  defendants  had  for '  such  purpose. 
The  court  held  that  the  commissioners  had  a  discretion  as 
to  which  of  the  bridges  in  the  town  they  would  repair, 
and  that  the  action  could  not  be  sustained.  {Garlinffhouse 
V*  Jacobs,  sypra.) 

Liabilitt/ for  not  repairing. — ^The  question  as  to  whether 
commissioners  of  highways  are  liable  to  an  action  at  suit 
of  an  individual  who  has  sustained  damages  by  reason  of 
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a  clear  neglect  or  omission  on  their  part  to  cause  the  neces- 
sary repairs  to  be  made,  where  they  have  the  needful 
funds  to  make  such  repairs,  is  still  an  open  question  in 
this  State.  It  was  decided  in  Smih  v.  Wright,  (24  Barb. 
170,)  that  they  are,  and  Judge  Bronson  lays  down  a  similar 
doctrine  in  Adsit  v.  Brady ^  (4  Hill.  630.)  See  also  the 
cases  cited  by  the  appellant's  counsel  in  Oarlinffhause  v. 
Jo/cobs,  supra. 

But  these  decisions  have  been  strongly  doubted  by 
eminent  judges  in  both  the  Supreme  Court  and  Court  of 
Appeals.  In  the  case  of  Ocadinghouse  v.  Jacobs,  supra, 
Judge  Wright,  after  an  able  and  elaborate  review  of  the 
various  decisions  on  the  question,  lays  down  the  proposi- 
tion, "  that  town  commissioners'  of  highways  are,  in  no 
event,  liable  to  a  private  action  for  a  mere  neglect  or 
omission  to  keep  the  highways  of  their  town  in  repair;" 
and  this  appeared  to  meet  the  approval  of  the  other  judges. 
The  question  did  not,  however,  arise  in  the  case,  as  it  was 
shown  that  there  were  no  funds.  (See  the  cases  cited  by 
Judge  Wright.)  The  same  view  was  taken  by  the  judges 
in  Hickok  v.  Trustees  of  Plattsburgk,  (16  JV.  Y.  B.  161.) 

As  a  question  of  pleading,  the  cases  are  not  decisive 
whether  an  averment  of  the  possession  of  funds  should  be 
made  in  the  complaint,  leaving  it  to  the  defendants  to  set 
up  the  want  of  them  in  the  answer  or  not.  Adsitv.  Brady, 
(4  Hill.  630,)  strongly  intimates  that  the  general  allega- 
tion of  neglect  and  breach  of  duty  is  sufficient,  and  that 
the  commissioners  are  presumed  to  have  the  means  of  per- 
forming a  duty  with  which  the  statute  charges  them; 
while  Smith  v.  Wright,  (27  Barb.  621,)  holds  that  the 
complaint  should  contain  a  distinct  averment  of  the  pos- 
session of  the  requisite  funds  to  make  the  repairs,  and  the 
want  of  it  makes  the  complaint  demurrable. 

If  an  individual  can  in  any  case  sustain  an  action 
against  conunissioners  for  damages  sustained  by  a  road 
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negligently  and  wrongfully  left  out  of  repair  by  them,  it 

can  only  be  when  the  damages  sustained  are  special  and 

peculiar  to  the  plaintiff;  but  it  cannot  be  for  such  damages 

as  are  incident  to  all  who  travel  on  the  road.     {Oristman 

V.  Paud,  16  How.  17.) 

But  a  private  action  would  probably  lie  for  an  affirma- 
tive act  by  which  some  injury  is  done,  as  for  negligently 
and  unskilfully  constructing  a  bridge,  or  for  the  negligent 
execution  of  a  duty  resulting  in  the  creation  of  a  public 
nuisance.     (See  16  N.  Y.  R.  161.) 

The  commissioners,  however,  may  be  indicted  for  neglect- 
ing to  make  the  proper  reparation.  (Per  Wright,  J.,  in 
Gctrlinghouae  v.  Jacobs,  supra,  and  per  Beasdslet,  J.,  in 
Wilson  V.  Mayor  of  New  York,  1  Denio,  699;  see  also 
11  Wend.  539.)  But  an  indictment  against  them  will  not 
lie  unless  they  have  funds;  and  an  indictment  against 
them  is  defective  unless  it  avers  that  the  defendants  have 
funds  or  other  means  to  defray  the  expenses  of  the  repairs. 
{People  V.  Adsit,  2  Hill,  619;  4  Hill,  630.) 

Liability  of  towns. — A  town  is  not  liable  to  a  civil  action 
in  any  event,  for  an  injury  occasioned  by  their  suffering  a 
public  highway  or  road  to  become  out  of  repair,  and  in  a 
ruinous  and  unsafe  condition.  There  is  no  statute  or  common 
law  liability  on  towns  to  repair.  They  are  unlike  the 
parishes  in  England  in  this  respect.  Even  the  vote  of  the 
electors  in  town  meeting,  to  pay  damages  arising  from  the 
ruinous  condition  of  the  roads,  being  without  consideration, 
cannot  bind  the  town  to  pay  such  damages.  (Morey  v.  Town 
of  Newfame,  8  Baarb.  645;  see  also  Tcmn,  of  Galea  v.  Clyde, 
&c.  Plavihroad  Co.  27  Barb.  551;  Lorillard  v.  Totcn  of 
Monroe,  11  JT.  Y.  R.  392.) 

•So,  at  common  law,  it  was  held,  that  if  a  traveller 
receive  any  special  damage  by  the  badness  of  the  roads, 
and  a  corporation  or  private  person  is  bound  to  repair  it, 
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he  may  have  an  action  on  the  case  for  the  damage  he 
receives;  but  if  it  belongs  to  a  township,  Ac,  not  corpo- 
rate, he  can  have  no  action  for  special  damage,  but  they 
are  liable  to  be  indicted.  {Vau.  340;  Oro.  Eliz.  664.) 

But  the  rule  is  different  with  regard  to  incorporated 
cities  and  villages;  and  where  trustees  of  an  incorporated 
village  are,  by  its  charter,  made  commissioners  of  high- 
ways therein,  if  a  road  within  the  corporate  limits  is  out 
of  repair,  and  the  trustees  neglect  to  repair  it,  an  absolute 
obligation  and  liability  rests  on  them  in  regard  thereto; 
and  for  an  injury  sustained  by  an  individual  in  consequence 
of  their  negligence,  the  corporation  is  liable.  {Hyatt  v. 
Trustees  of  jRondoiUy  44  Barb.  385;  Wendell  v.  Mayor  of 
Troy,  39  Barb.  329,  and  cases  cited.)  They  are  l^ound  to 
keep  the  streets  and  highways  in  a  proper  state  of  repair, 
and  free  from  all  obstructions  or  defects  in  the  road-bed 
which  vigilance  and  care  can  detect  and  remove.  Thus, 
where  they  constructed  a  bridge  in  so  negligent  and 
unskillful  a  manner,  that  by  means  thereof,  the  plaintiff's 
building  was  carried  away  during  a  freshet,  the  corpora- 
tion was  held  liable.  {Conrad  v.  Trustees  of  Ithaca,  16  I^. 
T.  B.  158.)  So,  where  the  trustees  of  a  village  neglected 
to  fill  up  the  ditch  which  a  wrong-doer  had  excavated  in 
the  street,  it  was  held  to  be  a  corporate  duty  to  keep  the 
street  in  a  safe  condition.  {Hzckok  v.  Trustees  of  Platts- 
burgh,  16  If.  Y.  B.  161.)  So,  where  such  trustees  under- 
took to  construct  a  platform  to  connect  a  sidewalk  with  a 
bridge,  and,  while  the  work  was  in  progress,  carelessly 
left  an  uncovered  space  therein  during  the  night,  without 
placing  any  guard  or  signal  to  warn  passengers  of  such 
opening,  the  corporation  was  held  liable  to  one  who  had 
fallen  through  such  opening  and  sustained  injuries  there- 
by. {Weet  V.  Trustees  of  Brockport,  16  Jf.  Y.  B.  161.) 
So,  where  a  corporation  caused  a  culvert  to  be  constructed 
to  carry  off  the  waters  of  a  natural  stream,  and  a  freshet 
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having  occurred,  the  culvert,  in  consequence  of  its  want 
of  capacity  and  the  unskillfulness  of  its  construction, 
failed  to  discharge  the  watera,  so  that  they  were  set  back 
upon  the  factory  of  the  plaintifl^,  and  injured  their 
property  situated  therein;  it  was  held,  that  the  corpora- 
tion was  liable  for  damages.  {liochester  White  Lead  Co. 
V.  liochester,  3  iV.  Y.  R.  463.)  So,  where  a  corporation 
had  authorized  a  private  individual  to  construct  a  drain 
across  the  street  of  a  city  for  his  own  private  benefit,  the 
corporation  was  held  liable  for  damages  sustained  from 
the  negligent  and  improper  manner  in  which  the  work 
waa  done.  {Wendell  v.  Mayor  of  Troy,  39  Barb.  329.) 

The  trustees  or  corporation  may,  under  certain  circum- 
stances, be  temporarily  exempt  from  liability  where  repairs 
or  other  work  and  labor  in  the  street  are  performed  by 
contractors  for  the  work,  and  the  injury  complained  of 
occurs  in  the  progress  of  the  work,  by  carelessness  or  neg- 
ligence on  the  part  of  the  servants  of  these  contractors. 
Thus,  where  a  corporation  had  contracted  with  an  indi- 
vidual to  furnish  materials  and  do  the  work  in  regulating 
and  levelling  a  certain  street,  and  the  injury  complained 
of  had  been  occasioned  by  the  negligent  blasting  of  rocks, 
in  the  execution  of  the  work  under  that  contract,  the  city 
corporation  was  held  not  liable.  (Pack  v.  Mayor  of  Neu) 
York,  SJ^.YR.  222;  Kelly  v.  Mayor  of  JVeio  York,  11 
iVT.  Y  R.  432.) 

But  where  the  injury  is  the  result  of  the  work  itself, 
however  skillfully  performed,  the  corporation,  and  not  the 
contractor,  is  liable.  Thus,  where  a  sewer  was  dug  in  a 
street  by  a  contractor,  which  was  left  open  and  unguarded 
at  night,  with  no  light  or  other  signal  to  warn  passers  of 
the  danger,  and  there  was  no  stipulation  in  the  contract 
between  the  corporation  and  the  contractor,  that  the  con- 
tractor should  cause  proper  lights  to  be  placed  at  the  exca- 
vation, to  prevent  accidents,  the  corporation  was  held 
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liable.  {Storrsv.  Oily  of  Utica,  11  ^N.  T.  R.  104.)  It 
was  thought,  in  this  case,  that  the  city  would  have  been 
liable  even  if  the  contractor  had  stipulated  to  keep  the 
proper  lights.  But  in  BlaJce  v.  Ferris^  (6  N.  Y.  R.  48), 
where  the  defendants — private  individuals — had  license 
from  the  city  to  construct  a  sewer  across  a  street  for  their 
own  benefit,  and  let  the  work  to  third  parties,  binding 
them  as  they  themselves  were  bound  to  the  city,  to  cause 
proper  lights  to  be  placed  at  the  excavation  to  prevent 
accident,  it  was  held  that  the  contractor,  whose  servants 
were  guilty  of  the  neglect,  was  liable,  and  that  the  defend- 
ants were  not  See,  however,  the  City  of  Buffalo  v.  Hollo- 
way,  (7  N.  Y.  R.  493.) 

The  doctrine  of  respondeat  superior  is  elaborately  exam- 
ined in  Blake  v.  Ferris,  supra,  by  MuiiLEN  J.,  and  many 
English  and  American  cases  cited  and  examined. 

» 
Repair  of  bridges. — All  public  bridges  are  prima  facie 
repairable  by  the  commissioners  of  highways,  without  dis- 
tinction of  foot,  horse,  or  carriage  bridges,  unless  they  can 
show  that  others  are  bound  to  repair  particular  bridges. 
But  where  a  bridge  has  been  erected  solely  for  private 
use,  although  it  may  be  used  by  the  public,  the  one  who 
erected  it  must  keep  it  in  repair;  as  where  a  man  digs  a 
ditch  or  canal  across  a  highway  and  makes  a  bridge  over 
it.  In  such  cade,  although  the  public  would  have  to  use 
the  bridge  in  travelling  the  highway,  yet  they  would 
derive  no  benefit  from  it,  since  the  way  was  as  good  before 
the  bridge  was  built  as  after  it,  and  are  not  bound  to 
maintain  it.  {Dygert  v.  Schenck,  23  Wend.  446.)  But  if 
the  bridge  be  built  over  a  natural  stream,  and  the  public 
cross  and  recross  thereon,  the  town  should  keep  it  in 
repair,  although  it  was  built  for  the  private  benefit  of  the 
builder.  {Id.)  A  company  lawfully  cutting  a  canal  across 
a  highway,  for  its  own  purposes,  is  bound  to  build  and 
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keep  in  repair  a  bridge  across  it,  and  so  maintain  the  high- 
way. {Heacock  v.  Sherman,  14  Wend.  58.)  (See  further 
on  this^subject  ante,  page  9.) 

5.    To  Divide  Town  into  Eoad  Districts  and  Assign 

Inhabitants  thereto. 

It  is  further  the  duty  of  highway  commissioners  to  divide 
their  respective  towns  into  so  many  road  districts  as  they 
shall  judge  convenient,  by  writing  under  their  hands,  to 
be  lodged  with  the  town  clerk,  and  by  him  to  be  entered 
in  the  town  book;  such  division  to  be  made  annually,  if 
they  shall  think  it  necessary,  and  in  all  cases  to  be  made 
at  least  ten  days  before  the  annual  town  meeting.  In 
making  this  division  the  commissioners  should  all  meet 
and  confer;  but  the  order  of  division  will  be  valid  if 
signed  by  two  of  them.  It  should,  however,  show  that 
the  third  met  and  deliberated  with  the  other  two  on  the 
subject,  or  was  duly  notified  to  attend  for  that  purpose. 
(1  B.  S.  525,  §  125.  See  Beekman'a  Petition,  19  Abb. 
244;  Tvcker  v.  Rankin,  15  Barb.  480.)   (See  form  No.  10.) 

Where  a  road  district  was  formed  from  parts  of  two 
other  districtSj  and  was  afterwards  ordered  to  be  discon- 
tinued by  the  commissioners  of  highways,  it  was  held  that 
the  order  was  valid,  though  it  did  not  expressly  provide 
for  embracing  the  territory  to  which  it  related  within  any 
other  road  district;  the  effect  being  to  restore  the  two  dis- 
tricts to  their  original  limits.  {People  v.  8ly,  4  ^11,  593.) 
Where  commissioners  of  highways  of  two  towns  lay  out  a 
road  upon  the  line  of  the  towns,  they  must  divide  it  into 
two  or  more  road  districts,  and  allot  an  equal  number  of 
the  districts  to  each  town,  and  each  district  thenceforth 
wholly  belongs  to  the  town  to  which  it  is  allotted  for  the 
purpose  of  opening  and  improving  the  road  and  keeping 
it  in  repau*.  (1  R.  8.  516,  4  73,  74,  75;  Bradley  y.  Blair, 
17  Barb.  480.)    So,  all  highway*  heretofore  laid  out  upon 


80  THE  LAW  OF  mGHWAYS. 

the  line  between  any  two  towns  shall  be  divided,  allotted, 
recorded  and  kept  in  repair  in  the  manner  above  described. 
(1  R.  S.  516,  §  76.) 

To  assign  inhabitants. — The  sixth  subdivision  provides 
for  the  assigiunent  to  each  of  the  i*oad  districts  of  such  of 
the  inhabitants  liable  to  work  on  the  highways  as  they 
may  deem  proper,  having  reference  to  proximity  of  resi- 
dence as  much  as  may  be.  It  also  provides  that  where 
the  commissioners  shall  have  neglected,  for  one  year  after 
a  road  has  been  laid  out  and  title  thereto  acquired,  to  open 
and  work  the  same,  that  any  number  of  the  inhabitants  of 
the  town  in  or  through  which  such  road  passes,  may  give 
ten  days'  notice  to  the  commissioners  of  the  town  that  they 
desire  to  apply  their  labor  to  the  working  of  said  road,  and 
that  the  commissioners  shall  thereupon 'assign  the  said 
inhabitants  to  such  road,  and  direct  their  labor  to  be  per- 
formed thereon  under  the  direction  of  one  of  their  number; 
and  that,  if  the  labor  assessed  against  such  inhabitants  for 
the  current  year  shall  not  be  sufficient  to  put  the  road 
in  proper  repair,  they  may  anticipate  their  labor  for  three 
years,  but  that  from  no  one  of  the  districts  of  the  town 
shall  more  than  one-half  of  its  annual  labor  be  so  taken 
and  applied. 

Whenever  any  plank  road  or  turnpike  road  shall  be 
built  ii^  pursuance  of  the  statute,  upon  the  site  of  an  old 
highway,  it  shall  be  the  duty  of  the  commissioners  of  the 
highways  of  the  town  where  such  road  shall  be  made,  to 
designate  some  district  or  districts,  within  their  town,  on 
which  the  highway  labor  of  the  inhabitants  residing  along 
the  line  of  said  plank  or  turnpike  road  shall  be  performed. 
Laws  1849,  ch.  250,  §  11.     (See  form  No.  10.) 

Warning. — ^It  is  made  the  duty  of  the  commissioners  by 
subdivision  seven  of  the  above  section,  to  require  the  over- 
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seers  from  time  to  time,  and  as  often  as  they  shall  deem 
necessary,  to  warn  all  persons  assessed  to  work  on  high- 
ways, to  come  and  work  thereon,  with  such  implements, 
carriages,  cattle  or  sleds,  as  the  said  commissioners  or  any 
one  of  them  shall  direct. 

It  is  the  duty  of  overseers  to  warn  all  such  persons, 
when  so  required  by  the  commissioners,  or  any  one  of 
them,  and  for  every  refusal  or  neglect  so  to  do,  such  over- 
seers shall  forfeit  the  sum  of  ten  dollars,  to  be  sued  for 
and  collected  by  the  commissioners.  (1  ]i.  S.  504,  §  16.) 

.  6.  To  Lay  Out  and  Discontinue  Soads. 

"  The  commissioners  of  highways  shall  have  power,  in 
the  manner  and  under  the  restrictions  hereinafter  pro- 
vided, to  lay  out  on  actual  survey,  such  new  roads  in  their 
respective  towns  as  they  may  deem  necessary  and  proper; 
and  to  discontinue  such  old  roads  and  highways,  as  shall 
appear  to  them,  on  the  oaths  of  twelve  freeholders  of  the 
same  town,  to  have  become  unnecessary."  (1  B,  S.  502, 
§  2;  see  forms  Nos.     44-54  .) 

The  restrictions  above  alluded  to  are,  that  no  road  shall 
be  laid  out  through  any  orchard  or  garden,  without  the 
consent  of  the  owner  thereof,  if  such  orchai'd  be  of  the 
growth  of  four  years  or  more,  or  if  such  garden  has 
been  cultivated  for  four  years  or  more  before  the  laying 
out  of  such  road.  Nor  shall  any  such  road  be  laid  out 
through  any  buildings  or  fixtures  or  erections  for  the  pur- 
poses of  trade  or  manufactures,  or  any  yards  or  inclosures 
necessary  to  the  use  and  enjoyment  thereof,  without  the 
consent  of  the  owner.  (1  B.  S.  514,  §  67.)  And,  further, 
that  no  highway  shall  be  laid  out  through  inclosed,  im- 
proved or  cultivated  land,  without  the  consent  of  the 
owner  or  occupant  thereof,  unless  certified  to  be  necessary 
by  the  oath  of  twelve  reputable  freeholders  of  the  town, 
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in  the  manner  hereinafter  provided.  (Id.  §  58.)  Nor 
through  the  lands  of  an  incorporated  soldier's  monument 
association,  without  the  consent  of  the  trustees  thereof, 
except  by  special  permission  of  the  Legislature.  (Laws 
1866,  ch.  273,  §  6.) 

Consent. — A  parol  consent  to  lay  out  a  road  through  any 
premises  above  described,  is  valid,  provided  it  be  acted  upon, 
and  the  road  laid  out  before  any  revocation,  but  such  consent 
is  revocable,  and  is  revoked  by  a  sale  and  conveyance  of 
the  land  in  good  faith,  prior  to  the  laying  out  of  the  road. 
{People  V.  Goodwin^  b  N.  Y.  R.  568;  People  v.  Albright^ 
23  How.  306.)  Although  such  consent  may  be  revoked, 
it  must  be  done  before  the  road  is  laid  out.  If  the  com- 
missioners act  immediately  on  the  &ith  of  the  virtual  con- 
sent by  laying  out  the  road,  the  owner  will  be  estopped 
from  denying  the  legality  of  the  act.  [Marble  v.  Wldtney^ 
28  N.  T.  li.  297.)  Prudence  would  dictate  that  the  con- 
sent of  the  owner  should  be  obtaiued  in  writing. 

Who  Tnay  apply. — ^Every  person  liable  to  be  assessed 
for  highway  labor,  and  owning  lands  in  a  town  in  which 
he  is  not  a  resident,  may  apply  to  the  comnussioners  of 
such  town  to  alter,  discontinue  or  to  lay  out  any  road 
through  the  same.  (Laws  of  1836,  ch.  122.) 

The  word  "same,"  in  the  above  act,  refers  to  the  town^ 
and  not  to  the  land  of  a  non-resident.  {People  v.  Egglea- 
ton,  13  How.  123.) 

Without  application. — It  is  not  essential  to  the  validity 
of  the  proceedings  of  commissioners  in  laying  out  a  road, 
that  there  should  be  an  application  therefor  in  writing; 
nor  in  fact  any  application,  since  it  is  decided  that  they 
may  lay  out  a  highway  upon  their  own  motion,  and  with- 
out any  application  therefor.   {People  v.  Supervisors  of 
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Richmond,  20  iV:  T.  R.  252;  3tarble  v.  WJdtney,  28  N, 
Y.  R.  305.)  Nor  is  it  auy  objection  that  the  proceed- 
ings are  taken  on  the  application  of  one  not  liable  to 
assessment  for  highway  labor.    {Id,) 

Through  buildings,  fixtures,  etc. — They  have  no  power 
to  lay  out  a  road  thi'ough  a  court-yard  contiguous  to  a 
dwelling,  nor  ground  adjoining  a  factory,  and  actually 
used  and  occupied  by  its  machinery  and  appurtenances. 
{Olark  V.  Phelps,  4  Coic.  190;  Larmng  v.  Caswell,  ^  Paige, 
519;  Ex  parte.  Clapper,  3  Hill,  458.)  But  grounds  adja- 
cent to  an  establishment,  used  for  trade  or  manufactures, 
and  occupied  for  its  purposes,  but  not  defined  by  any 
visible  marks,  or  by  definite  occupation  within  some  cer- 
tain lines,  are  not  within  the  provisions  of  the  57th  section 
above  cited.  {People  v.  Kingman,  24  X.  Y.  R.  559.)  Nor 
is  a  ditch  or  canal  by  which  water  is  conducted  to  a  mill, 
a  building,  fixture  or  erection,  within  the  meaning  of  said 
section.  {Id.)  So,  the  provision  of  the  statute,  that  no 
road  should  be  laid  out  through  an  orchard,  is  not  violated 
by  laying  out  a  road  through  an  inclosed  field  in  which 
there  are  fruit  trees,  if  not  so  laid  out  as  to  deprive  the 
owner  in  whole  or  in  part  of  the  beneficial  enjoyment  of 
the  trees.  {People  v.  Judges  of  Dutchess,  23  Wend.  360.) 
If  a  road  be  laid  through  an  orchai*d  of  four  years' 
growth,  without  the  consent  of  the  owner,  entering  to 
open  and  work  it,  is  a  trespass.  {Harrington  v.  People, 
6  Barb.  607.) 

The  owner  cannot  defeat  the  laying  out  of  a  nad,  by 
erecting  or  moving  a  building  upon  the  propooed  line, 
after  an  application  has  been  made;  in  such  case  the  com- 
missioners may  proceed  and  lay  the  road  through  it. 
{Carris  v.  Commissioners  of  Waterloo,  2  Hill,  443.) 

WTien  two  may  act. — Commissionei*8  of  highways,  in 
laying  out  a  road,  must  all  be  present  and  deliberate  on 
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the  subject,  or  else  must  have  been  duly  notified  to  attend 
a  meeting  of  the  commissioners  for  the  purpose  of  deliber- 
ating thereon,  but  a  majority  of  them  may  decide.  It 
must  appear,  however,  in  the  order  filed  by  them  that  all 
the  commissioners  met  and  deliberated  on  the  subject,  or 
were  duly  notified  to  attend  a  meeting  of  the  commission- 
ers for  the  purpose  of  deliberating  thereon.  (1  iJ.  3.  525, 
§  125;  Babcock  v.  Lami,  1  Coio.  238.) 

An  order  laying  out  a  highway  through  improved, 
inclosed  or  cultivated  land,  signed  by  only  two  of  the 
commissioners,  and  not  reciting  that  the  third  participated 
in  the  proceedings,  or  was  notified  to  do  so,  is  void. 
{People  V.  Bi/nds,  30  JVI  T.  B.  470;  Steuxxrt  v.  Wallis, 
30  Barb.  344.)  The  order  must  be  sufficient  on  its  face. 
Its  defects  cannot  be  helped  out  or  supplied  by  parol. 
{Id.  Fitoh  V.  Commissioners  of  ISrklandj  22  Wend.  132.) 
Where  the  third  commissioner  did  not  participate  in  the 
proceeding,  the  order  must  show  that  he  was  duly  notified 
to  attend  for  the  purpose  of  deliberajting  on  the  siubject  of 
laying  ovl  the  road.  A  simple  allegation  that  one  of  them 
had  been  dviy  notified  to  attend  is  insufficient.  {Fitch  v. 
Commissioners  of  Eirkland^  supra^) 

Where  an  order  was  made  by  two  commissioners  of 
highways  laying  out  a  road,  in  which.it  was  recited  that 
all  the  commissioners  met  and  deliberated  on  the  subject, 
and  the  referee  found,  as  facts,  that  all  three  of  the  com- 
missioners  met  and  viewed  the  proposed  route,  and  that 
subsequently  two  of  them  caused  it  to  be  surveyed  and 
made  the  order,  as  of  that  date,  laying  out  the  road;  and 
that  one  of  the  commissioners  was  not  present  at  the  sur- 
vey, nor  notified  to  attend  theisame,  it  was  held  that  the 
order  was  valid,  in  the  absence  of  any  finding  that  the 
third  commissioner  did  not  meet  with  the  others  and 
deliberate  on  the  subject  of  laying  out  the  highway;  the 
presumption  being  that  all  the  commissioners  did  meet 
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and  deliberate  on  that  subject,  and  that  the  act  was  legal 
until  the  contrary  appeared.  The  survey  was  a  mere 
ministerial  act,  not  requiring  the  presence  of  the  third  com- 
missioner to  give  validity  to  the  order  laying  out  and 
establishing  thse  highway.  {Marble  v.  WhitTiey^  28  N.  Y. 
R.  297.) 

AU8  may  be  impeached, — In  laying  out  a  highway  the 
commissioners  exercise  a  special  and  limited  jurisdiction, 
and  although  it  may  be  presumed  that  their  acts  were 
legal  until  the  contrary  appear,  their  acts  may  be  im- 
peached. If  they  have  no  jurisdiction,  as  where  they  lay 
out  a  road  through  a  yard  or  building,  without  the  consent 
of  the  owner,  their  order  is  void,  and  is  not  helped  by 
the  affirmance  of  the  judges  on  appeal.  {Ex  parte  Clap- 
per j  3  ail,  458;  People  v.  Eggle^m,  18  Hmo.  123.)  But 
a  void  order  is  no  bar  to  a  new  proceeding.  {People  v. 
Ufffflestan,  eupra.)  The  application  to  lay  out  a  new  road, 
and  to  discontinue  an  old  one,  may  be  in  one,  and  whether 
the  proceedings  to  discontinue  the  old  road  are  valid  or 
not,  will  not  affect  the  new  road,  if  that  is  properly  laid 
out.    {People  V.  Robertson,  17  How.  74.) 

Discontinving  road, — To  authorize  the  commissioners  to 
discontinue  an  old  road,  it  must  appear  to  them  on  the 
oaths  of  twelve  freeholders  of  the  same  town,  to  have 
become  imnecessary.  The  statute,  by ''  freeholders,"  means 
such  as  have  the  legal  title  to  real  estate — such  as  are  free- 
holders without  a  proceeding  in  court  to  make  or  declare 
them  so.  (See  People  v.  Hynda,  30  N.  T.  R.  472.)  If 
the  jury  proceed  without  the  oath  of  twdve  freeholders, 
their  proceedings  will  be  void.    {Id,) 

To  mamnonjvry. — When  application  is  made  for  the 
discontinuance  of  an  old  road,  on  the  ground  that  it  is  use- 
less and  unnecessary,  the  commissioners  must  summon 
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twelve  disinterested  freeholders  of  the  town,  to  meet  on  a 
day  certain  to  consider  such  application.  Such  freeholders 
are  to  be  sworn  by  one  of  the  commissioners,  well  and  tnily 
to  examine  and  certify  in  regard  to  the  propriety  of  such 
discontinuance.  (1  2i.  S.  517,  §  81.)  The  conmiissioners 
need  not  issue  any  process  to  summon  a  jury;  it  will  bo 
sufficient  to  request  the  jury  to  serve  upon  the  application. 
{^People  V.  Cormmssioiiei^s  ofGrembvshy  24  Wend,  369.)  But 
if  process  be  used  to  summon  the  jury,  and  it  afterwards 
prove  that  such  process  was  void,  the  jury  will  not  be  dis- 
qualified from  acting,  provided  they  be  legally  requested  to 
serve.  (Id,)  The  statute  does  not  authorize  the  commis- 
sioners to  call  in  the  aid  of  an  officer  to  summon  the  jury. 
That  is  the  duty  of  the  commissioners  themselves.     {Id.) 

How  to  proceed. — The  jury  are  to  proceed  to  view  such 
road,  and  if  they  come  to  the  conclusion  that  the  road  is 
useless  and  unnecessary,  they  are  to  make  and  subscribe  a 
certificate  to  that  effect,  and  to  deliver  the  same  to  the 
commissioners.  The  commissioners  thereupon  proceed  to 
decide  upon  such  application.     (1 B.  S»  518,  §  82.) 

What  roads. — The  power  of  commissioners  to  discontinue 
roads  is  limited  to  roads  which  have,  since  they  were  laid 
out,  become,  or  proved  upon  trial  to  be  useless  and  unne- 
cessary. It  does  not  enable  them,  or  a  jury  of  freeholders 
called  by  them,  to  reverse  decisions  laying  out  roads, 
especially  where  such  decisions  have  been  affirmed  on 
appeal.  {People  v.  Pike,  18  How.  70.)  See  further  as  to 
the  powers  and  duties  of  commissioners  in  laying  out  or 
discontinuing  roads  hereafter.  (For  forms  herein,  see 
Appendix  No.  42.) 

7.  To  Account  to  Town  Auditobs. 

The  commissioners  of  highways  of  each  town,  shall  ren- 
der to  the  board  of  town  auditors  at  their  annual  meeeting 
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for  auditing  the  accounts  of  town  officers,  an  account  in 
writing,  stating, 

1.  The  labor  assessed  and  performed  in  such  town. 

2.  The  sums  received  by  such  commissioners  for  fines 
and  commutations,  and  all  other  moneys  received  under 
this  chapter. 

3.  The  improvements  which  have  been  made  on  the 
roads  and  bridges  in  their  town,  during  the  year  immedi- 
ately preceding  such  report,  and  an  account  of  the  state  of 
such  roads  and  bridges,  and, 

4.  A  statement  of  the  improvements  necessary  to  be 
made  on  such  roads  and  bridges,  and  an  estimate  of  the 
probable  expense  of  making  such  improvements,  beyond 
what  the  labor  to  be  assessed  in  that  year  will  accomplish. 
(1  B.  8.  602,  ^  .3.)     See  form  No,  11. 

By  the  act  of  1863  it  is  provided  that,  "  The  town  audit- 
ors in  the  several  towns  of  this  State,  shall  examine  the 
accounts  of  the  overseers  of  the  poor  and  the  commission- 
ers of  highways  of  such  town,  for  all  moneys  received  and 
disbursed  by  them,  and  shall  meet  for  the  purpose  of 
examining  the  same,  annually,  in  each  town  of  this  State, 
on  the  Tuesday  preceding  the  annual  town  meeting  to  be 
held  in  each  town. 

^'Theconunissioners  of  highways  in  each  town  of  this 
State,  and  all  town  officers  who  receive  or  disburse  any 
moneys  belonging  to  their  respective  towns  shall,  on  the 
last  Tuesday  preceding  the  amiual  town  meeting  of  their 
town,  account  with  the  board  of  town  auditors  of  such 
town  for  all  moneys  received  and  disbursed  by  them  by 
virtue  of  their  offices, 

"  The  said  board  of  town  auditors  shall  make  a  state- 
ment of  such  accounts,  and  append  thereto  a  certificate,  to 
be  signed  by  a  mtyority  of  the  board,  showing  the  state  of 
the  accounts  of  the  said  highway  conunissioners  and  other 
officers  at  the  date  of  the  certificate;  which  statement  and 
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certificate  shall  be  filed  with  the  town  clerk  of  the  town^ 
and  be  by  him  produced  at  the  next  annual  town  meeting, 
and  publicly  read."     {Lam  1863,  ch.  172.) 

8.  In  Raisino  Money  fob  Eepaibs  ow  Roads  and  Bbidges. 

The  commissioners  of  highways  of  each  town  shall 
deliver  to  the  supervisor  of  such  town  a  statement  of  the 
improvements  necessary  to  be  made  on  the  roads  and 
bridges,  together  with  the  probable  expense  thereof; 
which  supervisor  shall  lay  the  same  before  the  board  of 
supervisors  at  their  next  meeting.     (See  form  No.  12.) 

The  board  of  supervisors  shall  cause  the  amount  so 
estimated  to  be  assessed,  levied  and  collected  in  such  town, 
in  the  same  manner  as  other  town  charges;  but  the  money 
to  be  raised  in  any  such  town  shall  not  exceed  in  any  one 
year  the  sum  of  two  hundred  and  fifty  dollars.  (1  B.  8. 
502,  ^4.) 

Additional  appropriation, — By  the  act  of  1832  {chapter 
274),  "  for  the  more  eflectual  improvement  of  roads  and 
bridges,"  it  was  provided  that  when  the  commissioners 
should  not  deem  the  sum  of  two  hundred  and  fifty  dollars 
sufficient  to  pay  the  expenses  actually  necessary  for  the 
improvement  of  roads  and  bridges,  a  further  sum,  not 
exceeding  two  hundred  and  fifty  dollars,  might  be  raised. 
The  act  is  in  the  following  words: 

"  ^  1.  Whenever  the  commissioners  of  highways  of  any 
town  in  this  State  shall  be  of  opinion  that  the  sum  of  two 
hundred  and  fifty  dollars,  as  now  allowed  by  law,  will  be 
insufficient  to  pay  the  expenses  actually  necessary  for  the 
improvement  of  roads  and  bridges,  it  shall  be  lawfiil  for 
such  conunissioners  to  apply  in  open  town  meeting,  for  a 
vote  authorizing  such  additional  sum  to  be  raised  as  they 
may  deem  necessary  for  the  purpose  aforesaid,  not  exceed- 
ing two  hundred  and  fifty  dollars,  in  addition  to  the  sum 
now  allowed  by  law." 
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Notice  of  application. — "  §  2.  Before  making  such  appli- 
cation, it  shall  be  the  duty  of  the  commissioners  to  give 
notice  of  their  intended  application,  by  posting  the  same 
in  a  conspicious  manner,  in  at  least  five  of  the  most  public 
places  in  such  town,  at  least  four  weeks  next  preceding 
the  annual  town  meeting;  such  notice  shall  specify  the 
amount  to  be  applied  for,  and  the  purposes  to  which  the 
same  is  to  be  appropriated,  with  the  probable  amount 
neccessary  to  be  expended  at  each  place,  if  there  shall  be 
more  than  one."    (See  form  No.  13.) 

To  exhibit  accotofUs  and  estimates, — "  §  3.  Whenever  any 
application  for  a  grant  of  money  for  the  pm'poscs  mentioned 
in.  the  first  section  of  this  act,  shall  be  made  to  any  town 
meeting,  it  shall  be  the  duty  of  the  commissioners  making 
the  same,  to  exhibit  a  statement  of  their  accounts,  and  an 
estimate  of  the  expenses  necessary  for  the  improvement 
of  roads  and  bridges  in  such  town  the  ensuing  year." 

Sino  mcmey  to  he  raised. — "  §  4.  If  the  town  meeting 
shall,  by  their  votes,  determine  that  a  sum  over  and  above 
the  amoimt  now  allowed  by  law,  will  be  necessary  for  the 
improvement  of  roads  and  bridges,  or  to  pay  any  balance 
that  may  be  due,  the  clerk  shall  enter  such  resolution 
as  shall  be  agreed  to  in  the  minutes  of  the  meeting,  and 
deliver  a  copy  thereof  to  the  supervisor  of  the  town,  who 
shall  lay  the  same  before  the  board  of  supervisors,  at  their 
next  annual  meetings  and  it  shall  be  their  duty  to  cause 
the  Amount  specified  in  such  resolution  to  be  levied  and 
collected,  in  the  same  manner  as  other  town  charges  of 
such  town." 

Fvsrther  appropriation.  —  By  the  fifth  subdivision  of 
section  first  of  the  ^t  of  1838  {chapter  314),  "  to  enlarge 
the  powers  of  boards  of  supervisors,"  the  board  of  super- 
visors of  each  county  is  empowered: 
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''  To  cause  to  be  levied,  collected  and  paid  in  the  man- 
ner now  provided  by  law,  such  sum  of  money,  in  addition 
to  the  sum  now  allowed  by  law,  not  exceeding  five  hun- 
dred dollars  in  any  one  year,  as  a  majority  of  the  qualified 
voters  of  any  town  may,  at  any  legal  town  meeting,  have 
voted  to  be  raised  upon  their  town,  for  constructing  or . 
repairing  roads  and  bridges  in  such  town.'' 

By  the  second  section  of  the  same  act  it  is  provided 
that,  "  No  moneys  shall  be  raised  mider  the  authority  con- 
ferred by  the  fifth  subdivision  of  the  preceding  section 
(which  is  the  subdivision  cited  above),  unless  a  written 
notice  of  the  application  to  such  town  meeting  to  raise 
such  amount  shall  be  posted  on  the  door  of  the  house 
where  the  town  meeting  is  to  be  held,  and  also  at  three 
public  places  in  such  town  for  two  weeks  before  the  town 
meeting,  and  be  also  openly  read  to  the  electors  present 
immediately  after  the  opening  of  the  meeting."  (See 
form  No.  13.) 

A  further  act  was  passed  in  1857  {chapter  615),  which 
provided  that, 

"  Whenever  the  commissioners  of  highways  of  any  town 
in  this  State  shall  be  of  opinion  that  the  sum  now  provided 
by  law  will  be  insufficient  to  pay  the  expenses  actually 
necessary  for  the  improvement  of  roads  and  bridges,  and 
to  pay  any  balance  that  may  be  due  for  such  improvement, 
it  shall  be  lawful  for  such  commissioners  to  apply  in  open 
town  meeting  for  a  vote  authorizing  such  additional  sum 
to  be  raised  as  they  may  deem  necessary  for  the  purposes 
aforesaid,  not  exceeding  seven  hundred  and  fifty  dollars  in 
addition  to  the  sum  now  allowed  by  law.  The  same 
notice  shall  be  given  by  the  commissioners  of  their  inten- 
tion to  apply  for  the  raising  of  such  additional  sum  as  is 
now  required  by  law  for  the  raising  of  money  for  roads 
and  bridges  above  the  amount  of  two  hundred  and  fifty 
dollars."    (See  form  No.  13.) 
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Borrcwing  money. — Again,  the  board  of  supei-visors  in 
each  county  are  empowered  by  the  ninth  subdiviaion  of 
section  four  of  the  act  of  1849  {chapter  194). 

"  To  authorize  any  town  in  Buch  county,  by  a  vote  of 
such  town  to  borrow  any  sum  of  money,  not  exceeding 
four  thousand  dollars  in  one .  year,  to  build  or  repair  any 
roads  or  bridges  in  such  town,  and  prescribe  the  time  for 
payment  of  the  same,  which  time  shall  be  within  ten  years, 
and  for  assessing  the  principal  and  intei*est  upon  such 
town." 

Where  road  or  bridge  is  damaged  or  decoyed, — By  the 
act  of  1858  {chapter  103,  as  amended  in  1865,  chapter 
442),  entitled  "An  act  to  provide  for  the  speedy  con- 
struction and  repair  of  roads  and  bridges  where  the  same 
shall  have  been  damaged  or  destroyed,"  it  is  provided 
that: 

"  ^  1.  In  case  any  road  or  roads,  bridge  or  bridges  shall 
be  damaged  or  destroyed  by  the  elements  or  otherwise, 
after  any  town  meeting  shall  have  been  held,  and  since 
the  fifteenth  day  of  February,  a.  d.,  eighteen  hundred  and 
sixly-five,  then,  and  in  that  case,  it  shall  be  lawful  for  the 
conunissioner  or  commissioners  of  highways,  by  and  with 
the  consent  of  the  board  of  town  auditors  or  a  majority 
thereof  of  the  town  or  towns  in  which  such  road  or  roads, 
bridge  or  bridges  shall  be  situated,  to  cause  the  same  to 
be  immediately  repaired  or  rebuilt,  although  the  expendi- 
ture of  money  required  may  exceed  the  sum  now  autho- 
rized to  be  raised  by  law  upon  the  taxable  property  of  the 
town  or  towns  for  such  purposes;  and  the  commissioners 
of  highways  shall  present  the  proper  vouchers  for  the 
expense  thereof  to  the  town  auditors,  at  their  next  annual 
meeting,  and  the  said  bill  shall  be  audited  by  them,  and 
the  amount  audited  thereon  shall  be  collected  in  the  same 
manner  as  amounts  voted  at  town  meetings  as  now  required* 
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The  commissioners  acting  under  this  act,  shall  be  entitled 
to  receive  for  each  day^s  service  actoally  rendered,  two 
dollars," 

*'  §  2.  The  board  of  town  auditors  may  be  convened  in 
special  session  by  the  supervisor,  or,  in  his  absence,  the 
town  clerk,  upon  the  written  request  of  any  commissioner 
of  highways,  and  the  bills  and  expenses  incurred  in  the 
erection  or  repairs  of  any  such  roads  or  bridges,  may  then 
be  presented  to  and  audited  by  such  board  of  town 
auditors;  and  the  supervisor  and  town  clerk  shall  issue  a 
certificate,  to  be  subscribed  by  them,  setting  forth  the 
amount  so  audited  and  allowed,  and  in  whose  favor,  and 
the  nature  of  the  work  done  and  material  furnished; 
and  such  certificate  shall  bear  interest  from  its  date,  and 
the  amount  thereof,  with  interest,  shall  be  levied  and  col- 
lected in  the  same  manner  as  other  town  expenses." 

"§3.  No  account  for  services  rendered  or  material 
furnished  according  to  the  provisions  of  this  act,  shall  be 
allowed  by  such  board,  unless  the  same  shall  be  accom- 
panied by  the  affidavit  of  the  party  or  parties  performing 
such  labor  or  furnishing  such  material,  nor  unless  the 
commissioner  or  conunissioners  shall  certify  that  such  ser- 
vice has  been  actually  performed,  and  such  material  was 
actually  furnished,  and  that  the  same  was  so  performed 
or  furnished  by  the  request  of  said  commissioner  or  com- 
missioners, and  such  board  of  auditors  may  require  and 
take  such  other  proof  as  they  may  deem  proper  to  estab- 
lish any  claim  for  such  labor  and  material,  and  the  value 
therefor." 

9.  To  Appoint  Ovbbseebs,  and  to  Pbosbcute  them  for 

Neglbct  op  Dctt. 

Prior  to  1865,  the  overseers  of  highways  were  elected 
by  the  electors  of  each  town  at  their  annual  town  meet- 
ing {1  B.  8.  340,  §  3),  but  by  the  act  of  that  year  {Laws 
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of  1865,  chapter  522,  §  7),  it  is  provided  that,  '*  From  and 
after  the  passage  of  this  act,  the  commissioner  or  commis- 
sioners of  highways  in  each  town  in  this  State,  shall  have 
the  power,  and  it  shall  be  their  duty,  within  one  week 
after  sach  annual  town  meeting,  by  an  instrument  in  writ- 
ing, under  their  hands,  to  be  filed  with  the  town  clerk,  to 
appoint  as  many  overseers  of  highways  in  their  respectiive 
towns,  as  there  are  road  districts  therein,  to  hold  their 
office  during  one  year;  and  it  shall  be  the  duty  of  the 
town  clerk  to  notify  each  overseer  of  his  appointment,  as 
now  required  by  law  in  case  of  elections;  and  all  pro- 
visions of  law  now  applicable  to  overseers  of  highways 
heretofore  elected  under  the  provisions  of  the  sections 
above  amended,  shall  apply  to  overseers  of  highways 
appointed  under  the  provisions  of  this  act."  (For  form  of 
order  appointing,  see  Form  No.  14.) 

To  fill  vcuxmciea. — ^If  any  person  chosen  to  the  office  of 
overseer  of  highways  shall  refuse  to  serve,  or  if  his  office 
shall  become  vacant,  the  conunissioners  of  highways  of  tl\e 
town  shall,  by  warrant  under  their  hands,  appoint  some 
other  person  in  his  stead;  and  the  overseer  so  appointed 
shall  have  the  same  powers,  be  subject  to  the  same  orders, 
and  liable  to  the  same  penalties  as  overseers  chosen  in 
town  meetings.  (1  R.  S.  504,  §  14.)  The  commissioners 
making  the  appointment,  shall  cause  such  warrant  to  be 
forthwith  filed  in  the  office  of  the  town  clerk,  who  shall 
give  notice  to  the  person  appointed,  as  in  other  cases.  (Id. 
§16;  see  post.  Overseers,  their  Powers  and  Duties;  see 
form  No.  15.) 

A  person  who  has  been  appointed  overseer,  and  has 
neglected  or  refused  to  serve,  cannot  be  again  appointed 
under  the  foregoing  provision,  since  that  provides  that  the 
commissioners  shall  appoint  "  some  other  person."  {Hay- 
wood  V.  Wheeler,  11  John.  432.) 
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To  prosecute  overseers. — It  is  also  the  duty  of  the  com- 
missioners, whenever  any  resident  of  the  town  shall  make 
complaint  that  any  overseer  of  highways  has  refused  or 
neglected  to  perform  the  duties  imposed  on  him,  and  shall 
give  or  offer  to  such  commissioners  sufficient  security  to 
indemnify  them  against  the  costs,  forthwith  to  prosecute 
such  overseer  for  the  penalty  annexed  to  such  refusal  or 
neglect.  (1  22.  8*  505,  ^  17.)  In  case  the  commissioners 
shall  neglect  or  refuse  to  prosecute  for  such  penalty,  they 
forfeit  the  sum  of  ten  dollars,  to  be  recovered  by  the  per- 
son making  the  complaint.  {Id,  ^  18.)  (For  form  of  com- 
plaint and  security,  see  Appendix  Nos.  16  and  17.) 

10.    MiSOELLANBOUS  PoWERS  AND  DUTIES. 

Milestones. — "  It  shall  be  the  duty  of  the  commissioners 
of  highways  of  each  town  to  cause  mile-boards  or  stones  to 
be  erected,  where  not  already  erected,  on  the  post-roads, 
and  such  other  public  roads  in  their  town  as  they  may 
think  proper,  at  the  distance  of  one  mile  from  each  other, 
with  such  fair  and  legible  inscriptions  as  they  may  think 
proper."     (1  R.  8.  503,  §  5.) 

Guide-posts, — "  The  commissioners  of  highways  of  each 
town  shall  cause  guide-posts,  with  proper  inscriptions  and 
devices,  to  be  erected  at  the  intersection  of  all  post-roads 
in  their  town,  and  at.  the  intersection  of  such  other  roads 
therein  as  they  may  deem  necessary."    (1  B.  8,  504,  §  9.) 

It  is  made  the  duty  of  the  overseer  to  maintain  and 
keep  in  repair,  at  the  expense  of  the  town,  the  guide-posts 
so  erected.     {Id.  ^  10.) 

Scraper  J  i&c. — **  The  commissioners  of  highways,  when- 
ever they  shall  think  it  necessary  or  useful,  may  direct  and 
empower  any  overseer  of  highways  in  their  respective 
towns  to  procure  a  good  and  sufficient  iron  or  steel  shod 
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scraper  and  plough,  or  either  of  them,  for  the  use  of  his 
road  district;  to  be  paid  for  by  the  moneys  arising  from 
commutations  and  fines  within  such  district."  {Id.  §  11.) 
"  In  case  such  moneys  shall  be  insufficient  for  the  pur- 
pose, the  deficiency  shall  be  assessed  by  the  overseers 
upon  the  inhabitants  of  the  district  in  the  proportion  they 
are  respectively  assessed  on  the  assessment  roll  of  said 
town;  and  if  any  one  so  assessed  shall  neglect  or  refuse  to 
pay  such  assessment  the  same  may  be  sued  for  and  recov- 
ered by  the  overseer,"    {Id.  §  12.) 

JFence  vietoers. — The  conmiissioners  of  highways  elected 
in  every  town,  together  with  the  assessors  are,  by  virtue 
of  their  office,  fence  viewers  of  their  town.     {1  By  3.  340.) 

I^re  in  forest. — Where  the  woods  in  any  town  are  on 
fire,  it  is  the  duty  of  the  conmiissioners  to  act  with  the 
supervisor  and  the  justices  of  the  peace  in  taking  means 
to  arrest  its  progress.  They  are,  severally,  to  order  such 
and  so  many  of  the  inhabitants  of  such  town  liable  to  work 
on  the  highways,  and  residing  in  the  viciniiy  of  the  place 
where  such  fire  shall  be,  as  they  shall  deem  necessary,  to 
repair  to  the  place  where  such  fire  shall  prevail,  and  there 
to  assist  in  extinguishing  the  same,  or  in  stopping  its  pro- 
gress. K  any  person  so  ordered  shall  neglect  or  refuse 
to  comply  therewith  he  shall  forfeit  and  pay  the  sum  of 
fifty  dollars,  and  shall  also  be  liable  to  fine  or  imprison- 
ment, or  both,  at  the  discretion  of  the  court.    ( 1  i2.  /9.  69  7. ) 

Majority  may  act. — ^Any  two  commissioners  of  high- 
ways of  any  town  may  make  any  order  in  the  execution  of 
their  powers  and  duties  conferred  by  the  statute,  provided 
it  shall  appear  in  the  order  filed  by  them  that  all  the  com- 
missioners of  highways  of  the  toym  met  and  deliberated 
on  the  subject  embraced  in  such  order,  or  were  duly  noti- 
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fied  to  attend  a  meeting  of  the  commissioners  for  the  pur- 
pose of  deliberating  theron.  (1  B.  S.  525,  §  125.)  Where 
only  two  have  met,  care  should  be  taken  to  make  it  clearly 
appear  in  the  order  that  all  the  commissioners  were  duly 
notified  to  attend  the  meeting  for  the  purpose  of  ddiberor 
ting  on  the  mjhject  embraced  in  tJie  order.  A  simple  allega- 
tion in  the  order  that  all  have  been  duly  notified  to  attend 
is  insufficient.  {Mtch  v.  Commissioners  of  JSrklandj  22 
Wend.  132.) 

11.  Actions  by  ob  Against. 

The  commissioner  or  commissioners  of  highways  in  each 
of  the  towns  of  this  State  are  hereby  empowered  to  bring 
any  action  against  any  railroad  corporation  that  may  be 
necessary  or  proper  to  sustain  the  rights  of  the  public  in 
and  to  any  highway  in  such  town,  and  to  enforce  the  per- 
formance of  any  duty  enjoined  upon  any  railroad  corpora- 
tion in  relation,  to  any  highway  in  the  town  of  which  they 
are  commissioners,  and  to  maintain  an  action  for  damages 
or  expenses  which  any  town  may  sustain,  or  may  have 
sustained,  or  may  be  put  to,  or  may  have  been  put  to,  in 
consequence  of  any  act  or  omission  of  any  such  corporation 
in  violation  of  any  law  in  relation  to  such  highway. 
{Lam  1855,  ch.  255,  §  1.) 

Nothing  in  the  above  act,  however,  is  to  be  construed  as 
in  any  manner  impairing  the  rights  of  any  person  or  officer 
to  bring  any  action  now  authorized  by  law.     (Id.  §  2.) 

The  commissioners  of  highways  are  also  expressly 
authorized  to  sue,  upon  any  contract  lawfully  made  with 
them  or  their  predecessors,  in  their  official  character;  to 
enforce  any  liability  or  any  duty  enjoined  by  law,  to  such 
officers  or  the  body  which  they  represent;  to  recover  any 
penalties  or  forfeitures  given  to  such  officer  or  the  bodies 
whom  they  represent;   and  to  recover  damages  for  any 
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injuries  done  to  the  property  or  rights  of  such  officers,  or 
of  the  bodies  represented  by  them.     (2  JR.  3*  473,  §  92.) 

Such  actions  may  be  brought  by  such  officers  in  the 
name  of  their  respective  offices,  notwithstanding  the  con- 
tract or  obligation  on  which  the  same  is  founded  may 
have  been  made  with^  or  to  any  predecessors  of  such 
officers,  in  their  individual  names  or  otherwise,  and  uotwith* 
standing  any  right  of  action  may  have  accrued  previous 
to  the  time  when  the  officers  commencing  such  suit  entered 
upon  the  execution  of  the  duties  of  their  office.     (^  93.) 

Commissionei*s  may  also  sue  for  penalties  incurred  by 
corporations  the  same  as  against  individuals.  They  may 
file  a  bill  in  the  Supreme  Court  to  enforce  such  penalties 
and  prosecute  the  same  to  judgment.  {Lcum  1837,  ch.  431.) 

As  a  general  rule  all  public  officers,  though  not  expressly 
authorized  by  statute,  have  a  capacity  to  sue  commensurate 
with  their  public  trust  and  duties.  {Overseers  of  Pitts- 
town  V.  Overseers  of  PlaUsburgh^  18  John*  407;  l^odd  v. 
BirdscUl,  1  Cow.  260,  and  note  p.  261;  and  see  Supervi- 
sors of  Oalway  v.  Stimsoriy  4  JEEllj  136.)  An  implied 
authority  is  conferred  on  them  to  bring  all  suits,  as  incident 
to  their  office,  which  the  proper  and  faithful  discharge  of 
their  official  duties  requires. 

It  seems,  however,  that  an  action  on  the  case  does  not 
lie  at  the  suit  of  the  commissioners  of  highways  against  a 
turnpike  company,  for  entering  upon  and  taking  possession 
of  a  public  highway,  and  appropriating  it  to  the  use  of 
the  company  previous  to  the  appraisal  and  payment  of 
damages;  the  remedy  in  such  case  is  by  indictment,  sum- 
mary abatement  of  the  encroachment,  or  action  for  the 
penalty  of  treble  damages  given  by  statute.  {Cornell  v. 
Butternuts,  &c  Turnpike  Co.  25  Wend.  365.)  The  town. 
or  commissioners  of  highways  have  no  property  in  the 
public  roads  which  can  enable  them,  like  an  individual  for 
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an  injiuy  done  to  his  freehold,  or  incorporeal  rights,  to 
sustain  a  private  action  for  damages  done  to  him.  The 
fee  belongs  to  the  owners  of  the  premises  through  which 
the  highways  are  laid,  subject  to  an  easement  of  way  for 
the  public  use.  This  right  of  enjoyment  is  a  public  one» 
confined  to  neither  town  or  county.  It  is  upon  this  view 
that  the  remedies,  in  case  of  interruption,  are  given  to  the 
public  by  indictment,  summaiy  abatement  or  penalty; 
private  remedies  are  confined  to  the  owner  of  the  soil,  or 
persons  wbio  have  sustained  a  particular  injury.    (Id.) 


Title  of  action. — ^In  actions  by  or  against  commissioners 
of  highways  the  individual  names  of  the  incumbents  niust 
be  used,  with  the  addition  of  their  names  of  office,  and  the 
complaint  should,  by  proper  averment,  show  that  the  claim 
is  made  by  the  officer  and  not  by  the  individual.  Merely 
adding  to  the  names  of  the  plaintiff  in  the  title  of  the 
cause  the  words  " commissioners  of  highways,  Ac."  will 
not  render  the  action  an  action  in  favor  of  the  plaintifib  in 
their  official  character,  unless  the  necessary  averments  are 
inserted  in  the  complaint.  (2  B.  8.  474,  ^  46;  Gould  v. 
Olcus,  19  Barb.  179;  Buperviwr  of  Gdhoay  v.  Stimson^ 
4  mil,  186.) 

Action  against  muxeasor^. — ^When  any  contract  shall 
have  been  entered  into  or  any  liability  shall  have  been 
incurred,  by  or  in  behalf  of  the  town,  by  the  highway 
commissioners  in  the  scope  of  their  authority,  the  same 
remedies  may  be  had  against  any  successors  of  such  com- 
missioners, in  their  official  character,  as  might  have  been 
had  against  such  officers,  if  they  had  continued  in  office* 
(2  B.  8.  474,  §  98.)  Thus,  where  they  have  given  notes 
in  their  official  character  for  liability  incurred  by  them  in 
behalf  of  the  town,  within  the  scope  of  their  authority, 
the  law  gives  the  same  remedy  against  their  successors  as 
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might  have  been  had  against  those  who  signed  the  notes, 
had  they  remained  in  office.  {Potter  v.  Davis^  Lalo^s 
Slip*  394)  Where,  however,  they  have  exceeded  their 
authority  in  entering  into  the  contract,  or  in  incurring  the 
liability,  such  contracts  or  liabilities  are  not  obligatory  on 
their  successors  in  office.  (See  Palmer  v.  Vandenburffh^ 
8  Wend.  197;  Silver  v.  Oumminffs,  7  Wend.  182.) 

The  commissioners  of  highways  have  no  power  to  con- 
tract a  debt  against  the  town  by  borrowing  money  for  the 
repair  of  roads  and  bridges;  accordingly,  where  they  bor- 
row money  for  such  purpose,  on  a  note  purporting  to  bind 
them  in  their  official  capacity,  it  was  held  that  an  action 
could  not  be  maintained  against  their  successors  to  recover 
the  amount  {Barker  v.  Loomis,  6  Hill  463;  Matter  of 
Orawfardj  36  Barb.  564.)  In  such  case  the  commissioners 
making  the  contract  will  be  themselves  personally  liable. 
{Palmer  v.  FancfenitiiyA,  supra.)  • 

Jibatemeni,  (Be. — ^No  suit  commenced  by  or  against  any 
commissioner  of  highways  shall  be  abated  or  discontinued 
by  his  death,  removal  from,  or  resignation  of  his  office; 
nor  by  the  expiration  of  his  term.  The  court  in  which 
any  such  action  shall  be  pending,  shall  substitute  the  name 
of  the  successor  in  such  office  upon  the  application  of  such 
successor  or  of  tb^  adverse  party.  (2  B.  S.  474,  §  100.) 
Bat  before  any  new  defendant  shall  be  so  substituted 
without  his  consent,  at  least  fourteen  days'  notice  of  the 
application  for  that  purpose  shall  be  personally  served  on 
{Id.  k  101.) 


Umploying  counsel. — ^The  commissioners  may  employ 
counsel  in  the  preparation  and  trial  of  an  indictment 
against  any  individual  for  obstructing  a  public  highway, 
and  to  render  other  legal  services  in  relation  to  matters 
connected  with  the  control  and  management  of  highways; 
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such  authority  is  incident  to  their  official  character.  (Dttntz 
V.  DuntZy  44  Barb.  459.)  And  if  the  commissioner  advan- 
ces money  out  of  his  own  pocket  to  pay  such  attorney  for 
his  services,  and  takes  an  assignment  of  his  claim,  to  him- 
self individually,  he  may  maintain  an  action  thereon  against 
his  successor  in  office.     {Id.) 

On  securities  for  jpenalties. — The  commissioners  are 
authorized  to  prosecute  for  the  recovery  of  penalties  for 
encroachments  on  highways  (1  li.  8.  526,  ^  130-131),  and 
are,  of  course,  competent  to  adjust  controversies  in  relation 
to  such  encroachments  by  amicable  settlement.  If  in  so 
doing  they  deem  it  advisable,  in  the  exercise  of  a  sound 
discretion,  to  take  security  for  the  payment  of  money  at 
a  future  day,  it  seems  that  there  is  no  reasonable  objection 
to  such  an  arrangement.  (Commissioners  of  Cortlandville 
V.  Peck,  5  Hill  215.) 

On  note  for  funds  loaned. — The  power  of  the  commis- 
sioners to  loan  the  moneys  in  their  hands  and  to  enforce 
the  collection  of  securities  taken  therefor,  is  fairly  derivar 
ble  from  their  general  powers  and  duties.  The  commis- 
sioners are  individually  responsible  to  the  town  for  the 
proper  application  of  funds  placed  in  their  hands  for  pub- 
lic purposes;  and  if  they  choose  to  take  the  risk  upon 
themselves,  by  loaning  the  funds,  the  security  taken  will 
be  valid,  and  a  recovery  may  be  had  thereon  in  default  of 
payment.  Accordingly,  in  an  action  by  the  commissioners 
of  highways  upon  a  promissory  note  payable  to  them  as 
such,  the  consideration  of  which  was  money  loaned  by  them 
belonging  to  the  public,  it  was  held  that  they  were  enti- 
tled to  recover.    {Id.) 

On  bonds  of  indemnity.— ^It  is  a  general  rule  that  public 
officers,  acting  under  a  statute  authority,  must  confine 
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themselves  strictly  within  the  powers  conferred  by  the 
act.  Therefore,  where  some  of  the  inhabitants  in  a  vil 
lage,  being  desirous  to  have  one  of  the  streets  therein 
extended  and  opened,  applied  to  the  commissioners  of 
highways  of  the  town,  who  alone  had  power  to  make  the 
improvements,  and  the  commissioners  consented  to  do  it, 
but  took  a  bond  fi*om  the  applicants,  to  indemnify  the 
town  against  the  expenses  of  the  improvements.  In  an 
action  upon  this  bond,  it  was  held  that  the  action  would 
not  lie;  that  the  commissioners  were  authorized  to  lay  out 
and  open  roads,  when  in  their  judgment  the  public  con- 
venience requires  it;  but  not,  as  the  learned  judge  who 
delivered  the  opinion  expressed  it,  '^to  be  tampering 
with  parties  and  making  conditions.  (Webb  v.  Albertaon, 
4  Barb.  51.)  The  same  rule  has  been  recognized  and 
applied  by  the  Couit  of  Appeals,  in  the  case  of  Palmer 
V.  Fwi  Plain  dc.  Plank-road  Co.  (11  N.  Y.  li.  376.) 

Judgment^  how  collected. — In  suits  by  or  against  commis- 
sioners of  highways,  the  debt,  damages  or  costs  recovered 
against  them,  shall  be  collected  in  the  same  manner  as 
against  individuals,  and  the  amount  so  collected  shall  be 
allowed  to  them  in  their  official  accounts.  (2  E.  S.  476, 
^  108.) 

12.    May  Consent  to  Use  op  Highway  by  Baelboad 

Company. 

Whenever  any  association  or  individual  shall  construct  a 
railroad  upon  land  purchased  for  that  purpose,  on  a  route 
which  shall  cross  any  road  or  other  public  highway,  it 
shall  be  lawful  for  the  conunissioners  of  highways,  having 
the  supervision  thereof,  to  give  a  written  consent  that  such 
railroad  may  be  constructed  across,  or  on  such  road  or 
other  public  highway;  and,  thereafter,  such  association 
or  individual  shall  be  authorized  to  construct  and  use 
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such  railroad  across,  or  on  suck  roads  or  other  highways 
as  the  commissioners  shall  have  permitted;  but  any  public 
highway  thus  intersected  or  crossed  by  a  railroad,  shall 
be  so  restored  to  its  former  state  as  not  to  have  impaired 
its  usefulness.  {Lcn/ffa  1835,  ch.  800.)  (See  form  of  consent, 
form  No.  18.) 

The  consent  of  the  commissioners  of  highways  to  the 
use  of  a  highway  by  a  railroad  company,  or  the  authority 
conferred  in  the  above  provision,  on  railroad  companies 
to  construct  their  railroads  across,  or  on  roads  and  high* 
ways  after  having  acquired  such  consent,  relate  only  to 
the  public  property  in  the  road — the  public  use  and 
enjoyment  of  it — without  intending  to  interfere  with  any 
private  or  individual  interest  that  might  be  concerned. 
{Fletcher  v.  Aubvm  dc.  Railroad  Co.  25  Wend.  462; 
Davis  V.  May(yr  of  New  York,  1*  JST.  T.  B.  521.)  The 
owner  of  the  fee  is  entitled  to  eveiy  use  and  enjoyment 
of  the  soil  of  the  highway,  not  inconsistent  with  the  pub- 
lic easement.  A  railroad  company  cannot,  even  with  the 
consent  of  the  highway  conunissioners,  or  by  authority 
from  the  Legislature,  enter  upon  and  appropriate  a  high- 
way  for  purposes  other  than  those  for  which  such  highway 
was  established,  without  first  making  a  just  compensation 
therefor  to  the  owners  of  the  fee.  {Id.  Williams  v.  JV. 
Y.  CenJtral  R.  R.  Co.  16  N.  T.  R.  97.) 

Such  an  appropriation  of  a  highway  by  a  railroad  com- 
pany is  the  imposition  of  an  additional  burden,  and  is  a 
taking  of  the  property  of  the  owner  of  the  fee  within  the 
'  meaning  of  the  constitutional  provision  which  forbids  such 
taking  without  compensation.  {Id.)  The  railroad  com- 
pany can,  therefore,  acquire  no  title  under  the  license  or 
consent  of  the  commissioners  of  highways,  without  also 
obtaining  the  consent  of  the  owner  of  the  fee,  or  apprais- 
ing and  paying  the  damages  in  the  mode  provided  by 
law«  {Id.)    We  shall  have  occasion  to  consider  this  sub- 
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ject  further,  under  the  head  of  Hailroads  in  Hiffhways 
and  Streets. 

13.  Mat  Agbee  wteh  Plank-boad  ob  Tdbnfike  Company 

FOB  U8B  OF  Highway. 

Whenever  it  shall  become  necessary  for  any  plank-road 
or  turnpike  company  to  use  any  part  of  a  public  highway 
for  the  construction  of  their  road,  the  supervisor  and  com- 
missioners of  the  town  in  which  such  highway  is  situated, 
or  a  majority,  if  there  be  more  than  one  such  commissioner, 
may  agree  with  such  company  upon  the  compensation  and 
damages  to  be  paid  by  said  company  for  taking  and  using 
such  highway.  Such  agreement  shall  be  in  writing,  and 
shall  be  filed  and  recorded  in  the  town  clerk's  office  of 
such  town.    (See  form  No.  19.) 

In  case  such  agreement  cannot  be  made,  the  compensa- 
tion and  damages  for  taking  such  highway  shall  be  ascer- 
tained in  the  same  manner  as  the  compensation  and 
damages  for  taking  the  property  of  individuals.  Such 
compensation  and  damages  shall  be  paid  to  the  said  copi- 
missioners,  to  be  expended  by  them  in  improving  the 
highways  of  such  town.  {Lcaoa  1847,  chap*  210,  §  26; 
see  also  Lcuoa  1847,  chap.  398,  ^  4.)  But  the  supervisor 
and  commissioners  cannot  make  the  agreement  as  above 
provided,  without  the  plank-road  or  turnpike  company 
shall  first  have  obtained  the  consent  in  writing  of  at  least 
two-thirds  of  all  the  owners  of  land  along  such  highway, 
who'shall  actually  reside  on  that  part  of  the  highway  on 
which  such  plank-road  or  turnpike  road  is  to  be  con* 
structed.  (Laws  1850,  chap.  71,  ^  5.) 

After  such  turnpike  or  plank-road  company  has  pro- 
cured by  agreement  from  such  supervisor]  and  commis- 
sioners of  the  town,  the  right  to  take  and  use  any  part  of 
the  highway  necessary  for  the  construction  of  their  road, 
such  company  may  proceed  to  construct  its  road  on  such 
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highway,  without  making  application  to  the  board  of 
supci-visors  as  was  required  by  section  4,  of  chapter  210, 
of  the  Laws  of  1847.  {Laws  1847,  chap.  398,  ^  1.) 

The  above  provision  authorizes  the  supervisor  of  the 
town  and  commissioners  of  highways,  to  agree  with  the 
turnpike  or  plank-road  company  upon  the  compensation 
and  damages  to  be  paid  for  taking  and  using  a  highway* 
The  consideration  must  be  a  pecuniary  compensation  and 
damages  to  be  paid  to  the  commissioners,  for  the  improve- 
ment of  roads.  It  does  not  authorize  those  officers  to 
release  and  grant  to  the  company  the  public  right  to  a 
highway,  without  a  pecuniary  consideration  not  to  convey 
such  pu])lic  right  upon  conditions.  Thus,  where  the  right 
to  take  and  use  a  highway  for  the  construction  of  a  plank- 
road,  was  granted,  in  consideration  of  the  public  benefit  to 
result  tlierrfrom,  and  upon  conditions  that  no  gate  should 
bo  erected  or  tolls  demanded  on  such  road,  within  three 
miles  of  a  certain  point,  and  the  company,  after  taking 
possession  of  the  highway  under  the  agreement,  proceeded 
m  violation  of  such  agreement,  to  erect  such  toll-gates 
within  the  prescribed  limits,  and  an  action  was  brought  to 
compel  the  company  to  perform  it;  it  was  held,  that  the 
action  would  not  lie.  {Palmer  v.  Fort  Plain  <8c.  PlanX> 
road  Co.  11  If.  T.  li.  876.) 

14.  Mandamus  Aoainst. 

Where  the  commissioners  of  highways  neglect  or  refuse 
to  perform  a  duty  enjoined  on  them,  they  may  be  compelled 
to  do  it  by  mandamus.  A  mandamus  is  defined  to  be  a 
prerogative  writ  issuing  in  fixe  name  of  the  King,  from  the 
court  of  King's  Bench,  and  directed  to  any  person,  corpo- 
ration, or  inferior  court  of  judicature,  requiring  them  to 
do  some  particular  thing  which  appertains  to  their  office 
and  duty.    (3  Black.  Conu  110.)    In  this  State  the  writ 
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would  issue  in  the  name  of  the  people  from  the  Supreme 
Court. 

The  power  of  the  Supreme  Court  to  grant  a  mandamus, 
at  the  suit  of  the  people,  to  compel  commiseionei^s  of  high- 
ways to  perform  their  duty  has  often  been  exerted,  and 
cannot  be  questioned.  {The  People  v.  Ccmndsfsioner^  of 
JScUem,  1  Oaw.  23;  The  People  v.  Collins,  19  Wend.  66.) 
Where  the  duty  to  be  perfoimed  by  the  commissioners  is 
judicial,  they  may  be  compelled,  by  mandamus,  to  meet 
and  decide  on  the  matter,  but  cannot  be  controlled  as  to 
the  manner  in  which  they  shall  decide;  where  the  duty  is 
ministerial  they  may  be  compelled  to  do  the  act  which 
they  are  charged  with  unlawfully  refusing  to  do.  {People 
▼•  Tat/lor,  30  How.  78.)  It  is  well  settled  that  where  the 
commissioners  have  a  discretion  in  the  performance  of  their 
duty,  and  proceed  to  exercise  it,  that  discretion  cannot  be 
controlled  by  mandamus.  But  if  they  refuse  to  act  or  to 
entertain  the  question  for  their  discretion  in  cases  where 
the  law  enjoins  upon  them  to  do  the  act  required,  the  court 
may  enforce  obedience  to  the  law  by  mandamus,  where 
no  other  legal  remedy  exists.  {Judges  Oneida  (J.  P.  v. 
People,  18  Wemd.  96,  and  cases;  People  v.  Contracting 
Board,  27  N.  Y.  R.  378;  33  N.  7.  R.  382.) 

A  mandamus  will  lie  to  compel  the  comnussioners  to 
lay  out  or  discontinue  a  highway.  Thus,  where  the  judges, 
on  reversing  the  decision  of  the  commissioners,  refusing  to 
discontinue  one  road  and  lay  out  another,  ordered  them 
to  proceed  and  lay  out  and  open  the  one  road  and  to  discon- 
tinue the  other.  It  was  held  that  obedience  to  the  order 
could  be  compelled  by  mandamus.  {People  v.  Cornms- 
sioners  of  Salem,  1  Cow,  23.)  So,  a  mandamus  lies  to 
compel  commissioners  to  open  so  much  of  a  road  laid  out 
by  the  judges,  as  has  not  been  by  them  discontinued  on  a 
subsequent  petition,  although  a  certiorari  is  pei^ding  from 
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their  determination  discontinuing  a  part  of  such  road. 
{Ex  parte  Sanders^  4  Cow.  544.) 

So,  when  special  commissioners  were  appointed  by  the 
Legislature  to  lay  out  a  highway  on  the  mMt  direct  and 
eligible  route,  oonunencing  *'  at  or  near  "  the  village  of  E, 
running  in  a  southwesterly  direction  and  terminating ''  at  or 
near  "  the  house  of  W;  and  the  road  was  laid  out  by  such 
special  conunissioners,  commencing  at  the  distance  of  sixty 
rods  from  the  village,  in  a  field  where  there  was  no  road 
with  which  the  new  road  could  be  connected,  and  the  route, 
instead  of  being  the  most  direct  and  eligible,  was  injudi- 
cious;  yet,  notwithstanding  these  facts,  the  court  awarded  a 
peremptory  mandamus  to  the  town  commissioners  of  high- 
ways through  which  the  road  was  laid  out,  to  proceed 
forthwith  to  open  and  work  the  road  as  laid  out  by  the 
State  commissioners.  {People  v.  Collina^  19  Wend*  56.) 
So  where  the  commissioners  of  highways,  on  due  applica- 
tion, refuse  to  lay  out  a  road,  and  their  determination  is 
reversed  on  appeal,  the  judges  or  referees  may  proceed  to 
*lay  oiit  the  road;  and  if  the  commissioners  refuse  to  open 
the  road  so  laid  out  a  mandamus  Ues.  {People  v.  Chan^ 
pion,  16  John.  61.) 

Since  the  act  of  1847  {LauM  1847,  p.  580),  appeals  from 
the  determination  of  commissioners  of  highways  laying  out, 
altering  or  discontinuing,  or  refusing  to  lay  out,  alter  or 
discontinue  any  road,  are  to  be  heard  and  determined  by 
referees  appointed  by  the  county  judge.  Such  referees 
have  all  the  power,  and  are  charged  with  all  the  duties 
fonnerly  possessed  by  the  judges  of  Common  Pleas;  on 
reversing  the  determination  of  the  commissioners,  they 
should  make  such  order  in  relation  to  laying  out,  altering, 
or  discontinuing  of  the  highway  as  in  their  judgment  the 
commissioners  should  have  made;  and  obedience  to  such 
order  on  the  part  of  the  commissioners  may  be  compelled 
by  mandamus.     But  if  they  simply  reverse  an  order 
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refusing  to  lay  out  a  highway,  without  giving  further 
directions,  the  oommissioners  are  not  bound  to  lay  out  the 
highway,  and  a  mandamus  will  not  be  granted  to  compel 
them  to  do  it.  {People  v.  Camnumonere  of  Highways, 
SIf.Y.It.  476.) 

A  mandamus  to  compel  commissioners  to  open  a  road 
.should  not  be  resorted  to  where  its  necessary  effect  would 
be  to  subject  them  to  an  action  of  trespass;  as  where  they 
have  exceeded  their  jurisdiction  in  laying  out  such  road. 
If,  therefore,  the  facts  shown  on  the  application  are  of  a 
character  to  establish  a  want  of  jurisdiction,  so  as  to  make 
the  proceedings  entirely  void,  they  furnish  a  sufficient 
ground  for  not  awarding  a  mandamus,  unless  for  some 
good  reason  the  parties  are  estopped  from  inquiring  into 
these  facts.  {People  v.  Commieeioners  of  Seward,  27  Barb. 
94;  Ex  parte  Clapper,  3  Mil,  458.)  Nor  will  mandamus 
lie  to  compel  the  commissioners  to  repair  the  roads  and 
bridges,  unless'  they  have  funds  for  that  purpose.  {Gar- 
linffhause  v.  Jacobs,  29  Jf.  Y.  R.  803,  and  cases  cited.) 

A  mandamus  to  commissioners  will  be  granted  without 
r^ard  to  the  near  approach  of  the  expiration  of  their 
term  of  office;  when  thd  term  of  office  expires,  their  sue* 
oessors  must  obey  the  conunand  of  the  writ  {People  v. 
Collins,  19  Wend.  56.)  The  writ  need  not  in  the  first 
instance  be  directed  to  the  commissioners  by  their  indivi- 
dual names;  it  is  only  in  case  of  disobedience  to  the  writ 
that  they  are  to  be  proceeded  against  personally.  {People 
T.  Champion,  16  John.  61.) 

15.    iNJDNCTnON  AOADTST. 

Where  the  law  gives  to  officers  a  power  which  implies 
and  requires  the  exercise  of  a  sound  judgment  and  dis- 
cretion, the  correction  of  their  errors  belongs  to  the 
Supreme  Court  as  a  matter  of  legal,  and  not  of  equitable 
cognizance,  and  an  injunction  will  not  be  proper.    {Thomp- 
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sorCs  Pro.  Rem.  309.)  An  injunction  cannot  be  granted 
to  restrain  commissioners  of  highways  from  canyiug  out 
an  order  made  by  them,  removing  an  encroachment, 
whether  on  the  ground  that  they  had  not  jurisdiction,  or 
that  their  decision  was  unjust  or  iiTcgular.  The  remedy 
in  such  cases  is  by  certiorari.  {HyaU  v.  Bales,  35  Barb, 
308.)  So,  an  injunction  is  not  the  proper  remedy  in  a 
case  where  the  commissioners  would  have  the  right  to  lay 
out  a  highway,  but  fail  to  acquire  jurisdiction,  or  where 
their  proceedings  are  irregular.  {Albany  Northern  Rail' 
road  Co.  v.  Browfiell^  24  N  Y.  R.  345.)  But  where  the 
commissioners  have  no  right  to  lay  out  a  road,  as  thi-ough  a 
building,  yard  or  enclosure,  it  seems  an  injunction  maybe 
had.  Thus,  where  the  commissioners  were  proceeding  to 
lay  out  a  highway  through  grounds  acquired  by  a  railroad 
company  for  the  site  of  an  engine  house,  and  which  were 
necessary  for  its  use  at  a  station,  an  injunction  was 
granted.    {Id.) 

16.  To  Deliver  Books,  Pafebs  and  Moneys  to  Suogessob. 

At  the  expiration  of  the  term  of  office  of  a  commissioner 
of  highways,  it  is  his  duty  when  requested,  to  deliver  upon 
oath  to  his  successor,  all  the  records,  books  and  papers  in 
his  possession  or  under  his  control  belonging  to  the  office^ 
and,  at  the  same  time,  to  pay  over  to  such  successor  the 
balance  of  moneys  remaining  in  his  hands,  as  certified  by 
the  auditor  of  the  town  accounts.  {1  R.  S.  369.)  The 
oath  above  mentioned,  may  be  administered  by  the  officer 
to  whom  such  delivery  is  made.  {Id.)  In  case  of  the 
death  of  such  commissioner,  it  is  made  th%  duty  of  his 
executors  or  administrators  to  make  such  delivery  upon 
like  oath.  {Id.)  If  such  commissioner,  or  in  case  of  his 
death,  his  executors  or  administrators  shall  neglect  or 
refuse,  when  lawfully  requested  to  make  such  delivery, 
he  shall  forfeit  to  the  town,  for  each  offence,  the  sum  of 


GOMMISSIOlTEItS,  THEIR  POWERS  AND  DUTIES.   109 

two  hundred  and  fifty  dollars,  and  shall  be  deemed  guilty 
of  a  misdemeanor.  (1  li.  S>  359,  §  18;  Id,  125.) 

Delivery^  how  compelled. — The  person  entitled  tp  receive 
such  books,  papers,^  etc.,  may  compel  a  delivery  of  them  in 
the  manner  following:  He  may  make  complaint  of  such 
refusal  or  neglect  to  any  justice  of  the  Supreme  Court,  or 
the  coimty  judge  of  the  county  where  the  person  so 
refusing  shall  reside,  and  if  such  officer  shall  be  satisfied, 
from  the  testimony  ofiTered,  that  any  such  books  or  papers 
are  withheld,  be  Bhall  gnmt  an  order  directing  the  person 
0o  refusing  to  show  cause  before  him,  ^thin  same  short 
and  reasonable  time,  why  he  should  not  be  compelled  to 
deliver  the  same.  If,  upon  an  inquiry  before  such  officer, 
the  person  charged  with  withholding  such  books  or  papers 
shall  make  affidavit  that  he  has  truly  delivered  over  to  his 
successor  all  such  books  and  papers  in  his  custody,  or  apper- 
taining to  his  office,  within  his  knowledge,  all  further  pro- 
ceeding before  such  officer  shall  cease,  and  the  person 
complained  against  shall  be  discharged.  If  he  does  not 
make  such  oath,  then  the  officer  shall,  by  warrant,  com- 
mit  such  person  to  the  jail  of  the  county,  there  to  remain 
until  he  shall  deliver  such  books  and  papers,  or  be  other- 
wise discharged  according  to  law.  (1  22.  S.  125.) 

In  case  the  person  complained  against  shall  not  make 
such  oath,  such  officer  may,  if  required  by  the  complainant, 
issue  a  warrant  to  a  sheriff  or  constable,  commanding  him 
to  search  in  the  day  time  such  places  as  shall  be  designated 
in  such  warrant,  for  such  books  and  papers,  and  to  seize 
and  bring  them  before  him.  If  the  officer,  upon  examin- 
ing such  books  and  papers,  shall  conclude  that  they  apper- 
tain to  the  office  of  commissioner  of  highways,  he  shall 
cause  them  to  be  delivered  to  the  complainant*    {Id.) 

The  same  proceedings  may  be  had  against  any  third 
person  who  shall  come  in  the  possession  of  such  books 
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and  papers  and  refuse  or  neglect,  upon  a  proper  demand, 
to  deliver  them  to  the  successor  of  the  commissioner. 
(1  jR.  S.  125.)  (For  forms  herein,  see  Appendix  Nos. 
20,  24.) 

17.  Fbbs  of  Commissionebs. 

The  commissioners  of  highways  in  any  town  in  this  State, 
where  there  is  but  one  such  officer,  shall  be  allowed  the 
sum  of  two  dollars  per  day  for  each  day  actually  and 
necessarily  spent  in  the  discharge  of  his  official  duties; 
and  in  towns  where  there  are  more  than  one  commissioner, 
they  shall  receive  for  such  official  service  each,  the  sum  of 
one  dollar  and  fifty  cents,  for  each  day  actually  and  neo- 
essarily  spent  therein.  {Laws  1857,  chap.  615,  §  2.)  But 
where  the  commissioners  are  engaged  under  the  act  of 
1858,  **for  the  speedy  construction  and  repair  of  roads 
and  bridges,  where  the  same  shall  have  been  damaged  or 
destroyed"  (see  ante  p.  91),  they  are  entitled  to  a  com- 
pensation of  two  dollars,  for  each  day's  service  actually 
rendered,  whether  there  be  one  or  three  conunissioners. 
{Laws  1865,  chap.  442.) 
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CHAPTER  V. 
oyi:BSi:EBS,  thsib  fowebs  and  dutusb. 

1.  Appoiotaent  and  qnalifloation.  |  3.  Penaltiet  on  oversMr. 

%.  General  dntiM.  |  4.  To  aoooont  annaally;  oompeniation. 

!•  Appointment  and  Qualifioation. 

Prior  to  the  year  1866,  overseers  of  highways  were 
chosen  at  the  annual  town  meeting  of  each  town  (1  22. 
S.  340),  but  by  a  statute  passed  in  that  year  {Lcma  1865, 
chap.  522),  it  was  provided,  that  the  commissioner  of  high- 
ways in  each  town,  within  one  week  after  the  annual  town 
meeting,  by  an  instrument  in  writing,  under  their  hands, 
to  be  filed  with  the  town  clerk,  shall  appoint  as  many 
overseers  of  highways  in  their  respective  towns,  as  there 
are  road  districts  therein,  to  hold  their  office  during  one 
year.  (For  form  of  order  appointing  overseers,  see  Appen- 
dix No.  14.) 

The  overseers  so  appointed,  have  the  same  powers  and 
duties,  and  are  subject  to  the  same  laws  as  overseers 
elected  previous  to  the  passage  of  .the  act.  (Id.) 

Must  be  cm  elector. — ^No  person  is  eligible  to  the  office 
of  overseer,  unless  he  is  an  elector  of  the  town  for  which 
he  shall  be  appointed.    (1  B.  S.  345.) 

Vacancy f  how  filled. — ^If  any  person  appointed  to  the 
office  of  overseer  of  highways  shall  refuse  to  serve,  or  if 
his  office  shall  become  vacant,  the  commissioners  of  high- 
ways shall,  by  warrant  under  their  hand,  appoint  some 
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other  person  in  his  stead;  and  the  overseer  so  appointed 
shall  have  the  same  powers,  be  subject  to  the  same  orders, 
and  liable  to  the  same  penalties  as  other  overseers.  (12?. 
S.  504.)  This  does*  not  authorize  the  commissioners  to 
reappoint  the  same  person,  after  his  neglect  or  refusal  to 
serve  on  the  first  appointment.  They  are  to  appoint  some 
other  person  in  his  stead.  {Haywood  v.  W/ieeler,  11  John, 
432.)     (See  form  No.  15.) 

Manner  of  appoirUing. — The  statute  requiring  the  com- 
missioners to  meet  within  one  week  after  the  annual  town 
meeting,  is  directory  merely,  and  it  is  probable  that  ap- 
pointments made  at  a  meeting  held  after  the  lapse  of  that 
time  would  not  be  void.  The  commissioners  should  all 
be  notified  to  attend  the  meeting,  and  the  object  thereof 
should  be  fully  set  forth  in  the  notice. 

Two  of  them  may  sign  the  order  appointing  the  over- 
seers for  the  several  districts,  or  to  fill  any  vacancy. 
But  it  must  appear  in  the  order  that  all  the  commi^onera 
met  and  deliberated  on  the  subject  embraced  in  the  order, 
or  were  duly  notified  to  attend  the  meeting  for  the  purpose 
of  deliberating  thereon.  (1  R.  /S,  525.) 

The  order  must  be  definite  and  certain  in  this  respect, 
and  not  leave  anything  to  be  implied.  If  it  be  made  by 
two,  and  merely  states  that  the  third  commissioner  **  was 
duly  notified,"  without  showing  that  the  object  of  the 
meeting  was  also  set  forth  in  the  notice,  it  will  be  void. 
{Fitch  V.  Commissioners  of  Kirkland,  22  Wend.  132;  see 
Marble  v.  Whitnei/,  28  N.  T.  R.  297.) 

Order  to  be  filed, — ^The  order  must  be  in  writing,  and 
must  forthwith  be  filed  with  the  town  clerk  by  the  com- 
missioners. (1  R.  S.  504.) 

Notice  of  appointment. — Within  ten  days  after  such 
order  is  filed  in  the  town  clerk's  office,  such  town  clerk 
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must  transmit  to  each  person  appointed  overseer,  a  notice 
of  his  appointment.  (1  JR.  8.  344;  Laws  1865,  ch.  522, 
§  7.)     (See  form  No,  25.) 

Jfotice  of  acceptance. — Every  person  so  appointed,  with- 
in ten  days  after  he  shall  be  notified  of  his  appointment, 
and  before  he  enters  on  the  duties  of  his  office,  shall  cause 
to  be  filed  in  the  office  of  the  town  clerk,  a  notice  in  writ- 
ing, signifying  his  acceptance  of  such  office.  (1  R,  S.  345.) 
And  in  case  he  shall  not  cause  such  notice  of  acceptance  to 
be  filed,  such  neglect  shall  be  deemed  a  refusal  to  serve. 
{Id.)    (See  form  No.  26.) 

Penalty  for  refusing  to  serve. — ^If  any  person  appointed 
to  the  office  of  overseer  of  highways,  either  to  fill  a  vacancy 
or  otherwise,  shall  refuse  to  serve,  he  shall  forfeit  to  the 
town  the  sum  of  ten  dollars  (1  i?.  /S^.  347),  to  be  recov- 
ered by  the  conunissioners,  and  by  them  applied  in  improv- 
ing the  roads  and  bridges.  (1  R.  S.  526.)  Although  it  is 
provided  that  neglect  to  file  notice  of  acceptance  shall  be 
deemed  a  refusal  to  serve,  yet,  it  is  probable,  that  such 
neglect  is  only  to  be  regarded  as  'prima  facie  evidence  of 
such  refusal,  which  may  be  rebutted  by  the  acts  of  the  per- 
son appointed  or  otherwise,  as  by  his  proceeding  to  perform 
the  duties  of  the  office.  An  act  passed  in  1863  {Lauoa  1863, 
duip.  444),  is  strongly  confirmatory  of  this  view,  for  it  pro- 
vides, that  the  acceptance  of  the  assessment  list  by  any  over- 
seer to  whom  the  same  may  be  delivered,  shall  be  deemed 
conclusive  evidence  that  such  overseer  is  duly  chosen  or  ap- 
pointed to  such  office,  although  the  acceptance  above 
required  has  not  been  filed<  So,  in  Winnegar  v.  Roe 
(1  Cow.  258),  under  a  former  provision,  that  a  neglect  on 
the  part  of  a  person  chosen  overseer  of  the  highways  to 
signify  Ins  acceptance  in  writing  within  fifteen  days,  shall 
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"  be  considered  a  refusal  to  serve,  and  the  city  or  town 
may  proceed  to  u  now  choice;  and,  in  even/  suck  case,  the 
person  refusing  to  take  upon  himself  such  office,  shall 
forfeit  twelve  dollars  and  a  half,"  it  was  held,  that  a  per- 
son who  had  neglected  to  file  such  notice  of  acceptance, 
had  not  incurred  the  penalty,  inasmuch  as  he  had  per- 
formed the  duties  of  his  appointment,  and  the  town  had 
not  deemed  it  necessary  to  proceed  to  elect  another. 

2.  Oeneral  Duties. 

It  shall  be  the  duty  of  overseers  of  highways  in  each 
town: 

1.  To  repair  and  keep  in  order  the  highways  within  the 
several  districts  for  which  they  shall  have  been  chosen. 

2.  When  so  required  by  the  commissioners  of  highways, 
or  any  one  of  them,  to  warn  all  persons  assessed  to  work 
on  the  highways  in  their  respective  districts  to  come  and 
work  thereon. 

3.  To  cause  the  noxious  weeds  on  each  side  of  the  high- 
way within  their  respective  districts  to  be  cut  down  or 
destroyed  twice  in  each  year, -once  before  the  first  day  of 
July,  and  again  before  the  first  day  of  September;  and 
the  requisite  labor  shall  be  considered  highway  work;  and 

4.  To  collect  all  tines  and  commutation  money,  and  to 
execute  all  lawful  orders  of  the  commissioners.  (IB. 8* 
503.) 

Removing  stones,  etc. — ^It  shall  be  the  further  duly  of 
the  overseers  of  highways,  once  in  every  month,  from  the 
first  day  of  April  until  the  first  day  of  December,  to  cause 
all  the  loose  stones  lying  on  the  beaten  track  of  every 
road  within  their  respective  districts  to  be  removed;  and 
to  cause  the  monuments  erected,  or  to  be  erected  as  the 
boundaries  of  highways,  to  be  kept  up  and  renewed,  so 
that  the  extent  of  such  roads  may  be  publicly  known. 
(1  R.  8.  503.) 
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Subordinate  to  cormmssioners. — "The  overseer,"  says 
Chancellor  Kent,  in  Mortlett  v.  Groziex^  (17  John.  447,) 
^^  is  a  mere  subordinate  agent  to  execute  the  orders  of  the 
commissioners  of  highways,  and  his  duty  so  far  consists 
principally  in  warning  persons  to  work,  and  in  collecting 
fines  and  commutation  money.  It  is,  indeed,  said  to  be 
the  duty  of  overscera  to  repair  and  kcc»p  in  order  the  high- 
ways, but  the  first  section  {arde  p,  ()5)  has  already  made 
it  the  duty  of  the  commissioners  to  give  directions  relative 
to  the  repairing  of  roads  and  bridges,  and  to  cause  the 
highways  and  bridges  to  be  kept  in  repair.  It  cannot 
have  been  intended  to  be  the  equal  and  concurrent  duty  of 
the  commissioners  and  the  overseers  to  do  the  same  thing, 
for  their  orders  and  acts  might  interfere  and  come  in  col- 
lision with  each  other.  All  the  powers  of  the  overseers 
must,  therefore,  be  taken  to  be  subordinate  to,  and  under 
the  superior  control  of,  the  orders  of  the  commissioners, 
whom  they  are  bound  to  obey.  It  is  further  to  be  observed 
that  the  duty  of  the  overseers  in  these  two  sections  is  con- 
fined to  the  highways;  and  it  is  the  commissionei*s  alone 
who  are  directed  to  keep  in*  repah*  bridges  as  well  na  high- 
ways. The  overseers  have  no  concern  with  bridges  erected 
over  streams,  except  so  far  as  they  are  directed  generally 
to  execute  the  orders  of  the  comnoJssioners." 

To  remove  obstructionSy  c§c.,  toithoitt  orders. — Some  of 
the  duties  of  everseers  are  to  be  performed  without  any 
special  order  or  directions  from  the  commissioners;  it  is 
their  duty,  among  other  things,  to  keep  the  road  in  repair, 
to  destroy  noxious  weeds,  to  collect  fines  and  commutation 
money,  and  to  remove  loose  stones  from  the  beaten  track 
of  the  road,  without  any  special  order  from  the  commis- 
sioners. But  it  would  seem  that  they  are  not  to  warn 
persons  assessed  to  work  without  being  required  by  the 
commissioners  to  do  so;  but  this  requisition  relates  to  the 
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general  warrant  or  assessment  roll  directed  to  them  by 
the  commissioners.  The  overseer  is  likewise  bomid  to 
remove  all  obstructions  from  the  highways  within  his  dis- 
trict, without  special  direction  so  to  do  from  the  conunis- 
sioners;  and  a  neglect  to  perform  his  duty  in  this  respect 
subjects  him  to  the  penalty  attached.  {M^Fadden  v.  Ezikga- 
bwry,  11  Wend.  667.) 

Duty  in  repairing  roads. — The  overseers,  in  repairing 
and  keeping  in  order  highways,  are  subject  to  the  orders 
of  the  commissioners,  but  they  are  not  relieved  from  the 
duty  in  the  absence  of  such  orders.  For  any  neglect  of 
such  duty,  it  is  no  answer  to  say  that  the  commissioners 
have  the  care  and  superintendence  of  the  highways,  and 
give  direction  for  the  repairing  of  roads  and  bridges;  it  is 
none  the  less  the  duty  of  the  overseers  to  repair  and  keep 
in  order  the  roads  in  their  districts;  they  are  bound  to 
do  it,  whether  they  receive  special  instructions  or  not 
{M^Fadden  v.  Kingsbvry^  11  Wend.  667.)  They  are  to 
keep  the  highways  in  a  proper  state  of  repair,  and  free 
from  all  obstruction  or  defects  in  the  road  bed  which  vigi- 
lance and  care  can  detect  and  remove.  {Wenddl  v.  Mayor 
of  Troy^  39  Barb.  335.)  It  is  their  duty  to  provide  a 
pathway  for  carriages  of  suitable  width,  and  to  so  define 
it  that  there  shall  be  no  reasonable  danger  of  its  being 
mistaken;  but  they  are  not  required  to  grade  the  whole 
space  within  the  limits  of  the  highway  so  that  travellers 
can  safely  drive  over  every  part  of  it.  Where  a  road  is 
so  constructed  or  altered  as  to  present  at  one  point  two 
paths,  both  of  which  exhibit  the  appearance  of  having 
been  lised  by  traveller,  and  one  of  them  leads  to  a  danger- 
ous precipice,  while  the  other  is  quite  safe,  it  is  the  duty 
of  the  overseer  to  indicate,  in  a  manner  not  to  be  mistaken 
by  day  or  night,  that  the  unsafe  path  is  to  be  avoided; 
and  if  it  cannot  be  otherwise  done  to  put  up  such  an 
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obstruction  as  will  turn  the  traveller  from  the  wrong 
track.  {Ireland  v.  Osweffo,  <§c.,  Plank-road  Co.  13  iVi  Y.  R, 
531.)  Their  duty  as  to  repair  of  roads  does  not  extend 
merely  to  the  bed  of  the  roads,  but  they  are  also  to  pro- 
vide proper  guards  or  railings  on  their  sidei^  or  bordera, 
where  necessary  for  the  safety  or  protection  of  the  public. 
{Hyatt  V.  Trustees  of  Rondovt,  44  Barb.  391.) 

Bridges. — ^The  duties  of  overseers  is  confined  to  high- 
ways; they  have  no  concern  with  bridges  erected  over 
streams,  except  so  far  as  they  proceed  under  the  special 
order  of  the  commissioner.  It  is  the  business  of  the  com- 
missioners to  keep  the  bridges  in  repair,  either  by  direct 
personal  action  and  supervision,  or  by  orders  to  the  over- 
seers. {Bartlett  v.  Crazier^  17  John.  447.)  What  shall  be 
deemed  a  bridge  in  this  connection  must  depend  upon  the 
circumstances  of  each  case.  While  it  is  not  the  duty  of 
overseers,  without  special  orders,  to  repair  bridges  over 
large  streams,  yet  culverts  or  sluices  over  small  brooks  or 
streams,  and  even  bridges  of  some  extent  in  a  road  dis- 
trict are  undoubtedly  under  the  care  of  the  overseers,  and 
are  to  be  by  them  repaired  without  special  directions. 

Not  bound  to  repair  without  funds. — There  is  no  duty 
attaching  to  overseers  to  repair  roads,  until  they  are  sup- 
plied with  the  necessary  funds  wherewith  to  make  such 
repairs,  and  they  are,  therefore,  not  liable  to  a  private 
action  for  any  damage  that  may  arise  fix)m  the  roads  in 
their  district  being  out  of  repair,  imless  they  have  the 
requisite  means  to  make  the  repairs.  {Oarlinghouse  v. 
Jac(^s,  29  N.  r.  R  297;  People  v.  Adsit,  2  Hill]  619; 
Barker  v.  Looms^  6  Hill^  463;  Bartlett  v.  Crozier, 
17  John.  447.)  And  it  is  thought  that  they  are  not  liable 
to  such  action,  even  when  they  have  the  requisite  funds 
wherewith  to  make  such  repairs.  {Oarlinghouse  v.  Jacobs^ 
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snpra^  per  Wright,  J.)  In  most  of  these  oases,  the  ques- 
tion was,  as  to  the  liability  of  commissioners,  but  the 
principle  is  equally  applicable  to  overseers. 

So,  no  civil  action  will  lie  against  an  overseer,  at  the 
suit  of  an  individual  for  an  injury  sustained,  in  conse- 
quence of  the  neglect  of  the  overseer  to  keep  a  bridge  in 
repair.  {Bartlett  v.  Crozier^  17  Jo?m.  439.) 

But  a  party  injured  by  reason  of  a  road's  being  out  of 
repair,  can  sue  for  the  penalty  imposed  by  the  statute  for 
neglect  or  breach  of  duty;  so,  also,  for  an  injury  sustained 
l)y  reason  of  a  bridge  being  out  of  repair,  where  it  is  shown 
that  the  commissioners  had  given  specific  orders  for  the 
repair  of  such  bridge,  and  that  the  overseers  had  the  funds 
necessary  to  make  such  repair.  (See  Bartlett  v.  Crazier^ 
supra.) 

Indictment — An  indictment  will  lie  against  overseers  for 
a  willful  neglect  to  keep  the  roads  in  repair,  within  the 
provision  of  2  li.  S.  696,  ^  38,  which  declares,  that  where 
any  duty  is  or  shall  be  enjoined  by  law  upon  any  public 
officer,  or  upon  any  pereon  holding  any  public  trust  or 
employment,  every  willful  neglect  to  perform  such  duty, 
where  no  special  provision  shall  have  been  made  for  the 
punishment  of  such  delinquency,  shall  be  punishable  as  a 
misdemeanor. 

Chdde-posts  and  mile  boards. — It  is  also  the  duty  of 
overseers  to  erect  guide  posts  and  mile  boards,  with  pro- 
per inscriptions  and  devices  at  the  intersection  of  roads, 
when  ordered  so  to  do,  and  to  maintain  and  keep  in  repair 
such  guide-posts  at  the  expense  of  the  town  (1  B.  S.  503.) 
If  any  person  shall  destroy,  remove,  injure  or  deface  such 
mile  boards  or  guide  posts,  he  shall  forfeit  for  each  oflence 
the  sum  of  ten  dollars,  and  be  deemed  guilty  of  a  misde- 
meanor, and  on  conviction,  shall  be  fined  not  exceeding 
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fifty  dollars,  or  imprisoned  not  exceeding  three  months,  at 
the  discretion  of  the  court,     (1  li.  S.  525,  ^  128.) 

Scraper  and  plovgh. — Every  overseer  is  also,  when 
ordered  by  the  commissioners,  to  purchase  a  good  and 
sufficient  iron  or  steel  shod  scraper  and  plough,  or  either 
of  them,  for  the  use  of  his  road  district;  to  be  paid  for  by 
the  moneys  arising  from  commutations  and  fines  within  his 
district.  In  case  such  money  shall  be  insufficient  for  the 
purpose,  the  deficiency  shall  be  assessed  by  the  overseer 
upon  the  inhabitants  of  the  district  in  the  proportion  they 
are  respectively  assessed  on  the  assessment  roll  of  said 
town;  and  if  any  one  so  assessed  shall  neglect  or  refuse  to 
pay  such  assessment,  the  same  may  be  sued  for  and 
recovered  by  the  overseers,  (1  R,  8.  504.)  (For  foim 
of  assessment,  see  Appendix  No.  27.) 

They  are  not  obliged  to  erect  mile  boards,  guide  posts, 
or  to  procure  a  scraper  or  plough,  unless  directed  and 
empowered  by  the  commissioners  to  do  so;  and  if  proae- 
cuted  for  the  penalty  for  refusal  or  neglect  to  procure 
such  scraper  or  plough,  or  to  erect  such  guide  posts  and 
mile  'boards,  the  order  directing  them  so  to  do  must 
be  strictly  proved,  as  it  is  the  foundation  of  the  action, 
{McFadden  v.  Eingsbury,  11  Wend.  667.) 

List  of  inhabitants. — Each  of  the  overseers  of  highways 
shall  deliver  to  the  clerk  of  the  town,  within  sixteen  days 
after  his  election  or  appointment,  a  list  subscribed  by  such 
overseer  of  the  names  of  all  the  inhabitants  in  his  road 
district  who  are  liable  to  work  on  the  highways.  This 
list  ib  to  be  delivered  by  the  town  clerk  to  the  comnus- 
fidoners,  and  is  to  be  used  by  them  as  a  basis  of  their  assess- 
ments for  highway  labor.    (1  E.  8.  506.) 

This  list  is  to  include  the  names  of  all  persons,  male  or 
female,  owning  or  occupying  lands  in  the  road  district,  and 
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of  every  male  inhabitant  above  the  age  of  twenty-one 
years  residing  in  the  district  when  the  list  is  made.  (1  i?. 
JS.  505,  §  19.)  It  need  not,  however,  include  the  names 
of  ministers  of  the  gospel,  nor  of  priests  of  any  denomina- 
tion, nor  of  paupers,  idiots  or  lunatics,  unless  they  are 
land  owners,  since  they  are  excepted  from  the  number 
of  persons  that  are  to  be  assessed  for  per  capita  highway 
labor.  (1  a.  S.  507,  ^24.)  But  the  names  of  minis- 
ters and  priests  should  not  be  omitted  unless  they  are 
engaged  in  religious  teaching  as  a  business.  Those  who 
have  abandoned  or  retired  from  the  calling,  and  those 
who  do  not  make  it  a  profession,  but  only  teach  or  exhort 
occasionally,  are  not  entitled  to  such  exemption.  Nor 
is  it  essential  that  the  list  contain  the  names  of  non- 
residents owning  land  in  the  district,  since  it  is  the  duty  of 
the  commissioners  to  prepare  a  list  of  them;  but  it  would 
be  well  for  the  overseei^s  to  add  to  their  lists  the  names  of 
such  non-residents  that  the  commissioners  may  have  all 
needful  information  on  the  subject.     (See  form  No.  28.) 

3.  Penalties  on  Ovebsbbbs. 

Every  overseer  of  highways  who  shall  refuse  or  neglect 
either: 

1.  To  warn  the  people  assessed  to  work  on  the  high- 
ways, when  he  shall  have  been  required  so  to  do  by  the 
commissioners,  or  either  of  them. 

2.  To  collect  the  moneys  that  may  arise  from  fines  or 
commutations;  or, 

3.  To  perform  any  of  the  duties  reqiured  by  this  chapter, 
or  which  may  be  enjoined  on  him  by  the  commisaionen,  of 
highways  of  his  town;  and  for  the  omission  of  which  a 
penalty  is  not  hereinafter  provided,  shall  for  every  such 
refusal  or  neglect,  forfeit  the  sum  of  ten  dollars,  to  be 
sued  for  by  the  conunissioners  of  highways  of  the  town; 
and  when  recovered,  to  be  applied  by  them  in  making  and 
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improving  the  roads  and  bridges  therein.  (1  i?.  S- 
604,  ^  16.) 

Some  of  the  duties  of  overseers  are  to  be  performed 
without  any  order  from  the  commissioners,  and  a  neglect 
or  refusal  to  perform  them,  renders  the  overseers  liable, 
irrespective  of  any  such  order;  while  in  other  cases,  they 
can  only  be  made  liable  by  showing  that  they  have  been 
ordered  by  the  commissioners  to  perform  the  duties  which 
it  is  alleged  they  have  neglected  or  refused  to  perform. 
Thus,  it  is  their  duty,  without  special  directions,  to  keep 
the  roads  in  repair,  to  destroy  noxious  weeds,  to  collect 
£nes  and  commutation  money,  and  to  remove  loose  stones 
fi'om  the  beaten  track  of  the  road. 

But  they  must  be  specially  required  by  the  commission- 
ers, to  warn  persons  assessed  to  work,  to  procure  scrapers 
or  ploughs,  or  to  repair  bridges  over  streams,  before  they 
can  be  made  liable  to  the  penalty  for  a  neglect  or  refusal. 
And,  in  the  latter  case,  the  notice  or  order  from  the  com- 
missioners must  be  proved,  since  it  forms  the  basis  of  the 
action,  and  it  must  be  produced  and  given  in  evidence  or 
its  non-production  accounted  for.  It  cannot  be  proved  by 
jparol^  unless  all  necessary  steps  have  been  taken  to  pro- 
duce the  notice  or  order  itself,  and  it  could  not  be  had. 
{McFadden  v.  Ezngd)uty^  11  TFenrf.  669.)  The  delivery 
of  the  assessment  roll  will  be  a  sufficient  requisition  to 
warn  the  people  assessed  to  work.  The  overseers  are 
also  bound  to  remove  obstructions  from  the  highways  in 
their  district,  although  not  specially  directed  so  to  do  by 
the  commissioners.  (/c2.)  But  they  are  not  bound  to  the 
reparation  of  bridges,  without  special  orders,  since  that 
duty  has  been  confided  to  the  commissioners.  {Bartlett  v. 
Orozier,  17  John.  439.) 

/ 
How  recovered. — The  penalty  provided  above,  is  to  be 

prosecuted  for  by  the  commissioners,  upon  the  complaint 
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of  a  resident  of  the  town,  and  an  offer  of  indemnity  for 
costs;  and  if  the  commissioners  shall  neglect  or  refuse  to 
pi*o8ecute  therefor,  they  shall  forfeit,  in  each  case,  the  sum 
of  ten  dollars,  to  be  reoovei-ed  by  the  person  who  made 
the  complaint  and  offered  the  indemnity.  {1  R.  8.  505, 
^§  17, 18.)  (See  ante  p.  94.)  (For  form  of  complaint  and 
bond  of  indemnity,  see  Appendix  Nos.  16  and  17.) 

Other  penalties. — Overseers  are  liable  to  a  penalty  of 
ten  dollars,  and  also  the  amount  of  tax  or  taxes  for  labor 
remaining  unpaid,  at  the  rate  of  one  dollar  for  each  day 
assessed,  for  omitting  to  furnish  to  the  supervisor  the 
required  list  of  the  labor  not  performed  in  their  district 
(See  chapter  VII.)  They  are  also  liable  to  a  penalty  of 
ten  dollars,  for  neglectmg  or  refusing  to  render  an  annual 
account  to  the  commissionei's,  and  to  pay  over  any  balance 
which  may  be  due  from  him.  These  penalties  are  to  be 
prosecuted  for  and  recovered  by  the  commissioners,  and 
applied  to  making  and  improving  the  roads  and  bridges 
in  the  district  wherein  the  delinquent  overseer  resides. 
(1  R.  S.  511,  ^§  48  and  53,  as  amended  1865,  chapter  622.) 

4.  To  AooouNT  Annually.    Compensation. 

Every  overseer  of  highways  shall,  on  the  second  Tuesday 
next  preceding  the  time  of  holding  the  annual  town  meet- 
ing in  his  town,  within  the  year  for  which  he  is  elected  or 
appointed,  render  to  one  of  the  commissioners  of  high- 
ways of  the  town,  an  account  in  writing,  verified  by  his 
oath,  and  containing: 

1.  The  names  of  all  persons  assessed  to  work  on  the 
highways,  in  the  district  of  which  he  is  overseer. 

2.  The  names  of  all  those  who  have  actually  worked 
on  the  highways,  with  the  number  of  days  they  have  so 
worked. 


OVERSEERS,  THEIR  POWERS  AND  DUTIES.       128 

3.  The  names  of  all  those  who  have  been  fined,  and  the 
8nm  in  which  they  have  been  fined. 

4.  The  names  of  all  those  who  have  conmiuted,  and  the 
manner  in  which  the  moneys  arising  from  fines  and  com- 
mutations  have  been  expended  by  him. 

5.  A  list  of  all  persons  whose  names  he  has  returned  to 
the  supervisor,  as  having  neglected  or  refused  to  work  out 
their  highway  assessments,  with  the  number  of  days  and 
amount  of  tax  so  returned  for  each  person,  and  a  list  of 
all  lands  which  he  has  returned  to  the  supervisor  for  non- 
payment of  taxes,  and  the  amount  of  tax  on  each  tract  of 
land  so  returned.  (1  JR.  S.  512,  ^  51,  as  amended  1865, 
ch.  522.)  The  commissioners  of  highways  are  authorized 
to  administer  the  oath  required  to  the  above  account. 
{Laws  1833,  ch,  149.)  (For  form  of  account,  see  Ap- 
pendix 29.) 


To  paT/  over  moneys. — Every  such  overseer  shall  also, 
then  and  there,  pay  to  the  commissioner  all  moneys 
remaining  in  his  hands  unexpended,  to  be  applied  by  the 
commissioners  in  making  and  improving  the  roads  and 
bridges  in  the  town  in  such  manner  as  they  shall  direct. 
(1  B.  S.  512,  §  52.) 

The  commutation  money  received  by  the  overseers  from 
all  moneyed  or  stock  corporations  is  to  be  by  them  paid 
over  to  the  commissioners  at  any  time  on  demand;  but 
the  commutation  moneys  received  from  residents  and  non- 
residents are  to  be  applied  by  the  overseer  in  the  improve- 
ment and  repair  of  the  roads,  andeannot  be  claimed  by  the 
conunissioners  until  the  overseer's  term  has  expired,  and 
be  has  accounted.    {Fowler  v.  Westervelt^  40  Barb.  374.) 

Penalty  for  neglecting  to  accoimt. — If  any  overseer  shall 
refuse  or  neglect  to  render  such  account,  or  if  having 
rendered  the  same  he  shall  refuse  or  neglect  to  pay  any 
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balance  which  may  then  be  due  from  him,  he  shall  for 
every  such  offence  forfeit  the  sum  of  ten  dollars^  to  be 
recovered,  together  with  any  balance  of  moneys  remaining' 
in  his  hands,  by  the  commissioners  of  highways,  to  be 
applied  to  making  and  improving  the  roads  and  bridges 
in  said  district;  and  it  shall  be  the  duty  of  said  commis- 
sioners to  prosecute  for  such  penalty  in  every  instance  in 
which  no  return  is  made,  or  such  delinquency  occurs. 
(1  R.  8.  512,  ^  53,  as  amended  1865,  ck.  522.)  The  action 
for  this  penalty  is  to  be  brought  by  the  commissioners  in 
their  own  names,  with  the  addition  of  their  offiqial  title. 

Compensation. — J£  any  overseer  shall  be  employed  more 
days  in  executing  the  several  duties  enjoined  on  him  by 
this  chapter,  than  he  is  assessed  to  work  on  the  highways, 
he  shall  be  paid  for  the  excess  at  the  rate  of  one  dollar 
per  day,  and  be  allowed  to  retain  the  same  out  of  the 
moneys  which  may  come  into  his  hands  for  fines  under 
this  chapter;  he  shall  not  be  permitted  to  conunute  for 
the  days  he  is  assessed.  (1  B,  S.  504,  §  13,  as  amended 
1864,  ch.  395.) 

The  powers  and  duties  of  overseers  in  regard  to  assess- 
ments and  labor  on  highways  will  be  fully  treated  of  in 
the  following  two  chapters. 
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CHAPTER    VI. 

ASSESSMENT  OF  HIGHWAT  UlBOB. 

Within  sixteen  days  after  their  appointment  each  over- 
seer is  to  prepare  and  deliver  to  the  town  clerk  a  list, 
subscribed  by  such  overseer,  of  the  names  of  all  the 
inhabitants  in  his  road  district  who  are  liable  to  work  on 
highways.  (1  jB.  '8.  506.)  This  list  is  to  be  delivered  by 
the  town  clerk  to  the  commissioners  of  highways  of  the 
town;  who  shall  proceed  at  their  next  meeting,  or  at  some 
subsequent  meeting,  to  ascertain,  estimate  and  assess  the 
highway  labor  to  be  performed  in  their  town  the  then 
ensuing  year.    (/d.  §23.) 

*  Commissioners  to  meet. — The  commissioners  are  to  meet 
for  the  purpose  of  receiving  such  list,  and  to  make  the 
assessment,  within  eighteen  days  after  they  shall  be  chosen, 
at  the  place  of  town  meeting.  And  they  shall  meet  after- 
wards at  such  times  and  places  as  they  shall  think  proper. 
(1  22.  8.  505,  §  20.)  If  there  is  but  one  commissioner,  he 
should  attend  at  the  place  where  the  town  meeting  was 
held  within  the  same  time. 

It  is  not  essential  that  the  commissioners  should  perform 
any  business  at  this  meeting;  they  may  adjourn  to  some 
other  time  and  place.  And  it  is  quite  probable  that,  if 
their  first  meeting  were  after  the  eighteen  days,  their 
proceedings  would  not  be  void,  since  the  section  must  be 
regarded  as  directory  merely. 

JVho  liable  to  assessment. — ^Every  person  owning  or 
occupying  land  in  the  town  in  which  he  or  she  resides,  and 
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every  male  inhabitant  above  the  age  of  twenty-one  years 
residing  in  the  town,  when  the  assessment  is  made,  shall 
be  assessed  to  work  on  the  public  highways  in  such  town; 
and  the  lands  of  non-residents,  situated  in  such  town,  shall 
be  asse^ed  for  highway  labor  as  hereinafter  directed. 
{1  R.  S.  505,  §  19.)  Ministers  of  the  gospel  and  priests 
of  every  denomination,  paupers  and  idiots  and  lunatics,  are 
not  included  among  the  number  liable  to  be  assessed 
unless  they  have  lands.  A  question  was  raised  in  Beach 
V.  Fvrman^  (9  Jolm.  229,)  whether  a  female,  though  a 
freeholder,  was  liable  to  a  highway  assessment.  To 
obviate  that  question  the  above  section  was  made  explicit, 
by  inserting  the  words  Ae  or  she  by  the  Legislature.  (See 
Sevisor^s  notes  on  this  section.)  Females  are  now  liable  to 
be  assessed  on  their  property,  and  males  are  liable  to  a 
tax  both  on  their  property  and  per  capita. 

Non-residents. — Lands  of  non-residents  within  any  town, 
occupied  and  improved  by  the  owner  or  owners,  or  his  or 
their  servants  or  agents,  shall  be  liable  to  the  same  assess- 
ments for  highways  as  if  the  owner  or  ownera  were  resL 
dents.  {Laws  1832,  ch.  107,  §  1.)  The  real  property 
of  non-resident  owners,  improved  or  occupied  by  a  ser- 
vant or  agent,  shall  be  subject  to  assessment  of  highway 
labor,  and  at  the  same  rate  as  the  real  property  of  resi- 
dent owners.  {Laws  1835,  ch.  154,  §  1.)  So  all  moneyed 
or  stock  corporations  which  shall  appear  on  the  last 
assessment  roll  of  the  town  to  have  been  assessed  therein, 
are  liable  to  be  assessed  for  highway  labor.  {Laws  1837, 
ch.  431,  §  1.)  This  statute  was  passed  subsequent  to  the 
decision  in  the  case  of  the  Bank  of  Ithaca  v.  Etng^ 
(12  Wend.  390,)  which  held  that  moneyed  corporations 
were  not  liable  to  be  assessed  to  work  on  the  public  high- 
way, and  is  a  legislative  overruling  of  that  decision. 
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Jfon-residentSy  kmv  assessed. — The  commissioners  of  high- 
ways in  each  town,  at  their  first  or  any  subsequent  meeting, 
shall  make  out  a  list  and  statement  of  the  contents  of  all 
lots,  pieces  or  parcels  of  land  within  such  town  owned  by 
non-residents  therein;  every  lot  so  designated  «hall  be 
described  in  the  manner  as  is  required  from  assessors,  and 
its  value  shall  be  set  down  opposite  to  such  description; 
such  value  shall  be  the  same  as  was  affixed  to  such  lot  in 
the  last  assessment  roll  of  the  town;  and  if  such  lot  was 
not  separately  valued  in  such  roll,  then  in  proportion  to 
the  valuation  which  shall  have  been  afiixed  to  the  whole 
tract  of  which  such  lot  shall  be  a  part.  {1  R.  S.  506, 
§  22,  as  amended  1835,  ch.  154,  ^  2.)    (See  form  No.  30.) 

In  making  such  assessment  the.  commissioners  can  have 
the  use  of  the  assessment  roll  deposited  with  the  town 
clerk.  They  should  follow  the  assessment  roll,  except 
where  they  are  bound  to  make  a  proportion,  and  then 
they  should  be  very  particular  in  their  description  of  the 
proportion. 

The  manner  in  which  assessors  are  required  to  describe 
non-resident  lands  is  as  follows: 

The  limds  of  non-residents  shall  be  designated  in  the 
same  assessment  roll,  but  in  a  part  thereof  separate  from 
the  other  assessments,  and  in  the  manner  prescribed  in  the 
two  following  sections.     (1  jB.  S.  391,  §  11.) 

If  the  land  to  be  assessed  be  a  tract  which  is  subdivided 
into  lots,  or  be  part  of  a  tract  which  is  so  subdivided,  the 
assessors  shall  proceed  as  follows: 

1.  They  shall  designate  it  by  its  name,  if  known  by  one, 
or  if  it  be  not  distinguished  by  name,  or  the  name  be 
unknown,  they  shall  state  by  what  other  lands  it  is 
bounded. 

2.  K  they  can  obtain  correct  information  of  the  sub- 
division they  shall  put  down  in  their  assessment  rolls,  and 
in  a  first  coluum,  all  the  unoccupied  lots  in  their  town  or 
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ward  owned  by  non-residents,  by  their  numbers  alone,  and 
without  the  names  of  their  owners,  beginning  at  the  lowest 
number  and  proceeding  in  numerical  order  to  the  highest. 

3.  In  a  second  column,  and  opposite  to  the  number  of 
each  lot,  they  shall  set  down  the  quantity  of  land  therein 
liable  to  taxation. 

4.  In  a  third  column,  and  opposite  to  the  quanity,  they 
shall  set  down  the  valuation  of  such  quantity. 

5.  K  siiph  quantity  be  a  full  lot,  it  shall  be  designated 
by  the  number  alone;  if  it  be  a  part  of  a  lot,  the  part 
must  be  designated  by  boundaries,  or  in  some  other  way 
by  which  it  may  be  known.     {Id.  ^  12.) 

K  the  land  so  to  be  assessed  be  a  tract  which  is  not 
subdivided,  or  if  its  subdivisions  cannot  be  ascertained  by 
the  assessors,  they  shall  proceed  as  follows: 

1.  They  shall  enter  in  their  roll  the  name  or  boundaries 
thereof,  as  above  directed,  and  certify  in  the  roll  that  such 
tract  is  not  subdivided,  or  that  they  cannot  obtain  correct 
information  of  the  subdivision,  as  the  case  may  be. 

2.  They  shall  set  down  in  the  proper  column,  the 
quantity  and  valuation  as  above  directed. 

3.  If  the  quantity  to  be  assessed  be  the  whole  tract, 
such  a  description  by  its  name  or  boundaries  will  be  suffi- 
cient; but  if  a  part  only  is  liable  to  taxation,  that  part  or 
the  part  not  liable,  must  be  particulary  described. 

4.  If  any  part  of  such  tract  be  settled  and  occupied  by 
a  resident  of  the  town  or  ward,  the  assessors  shall  except 
such  part  from  their  assessment  of  the  whole  tract,  and 
shall  assess  it  as  other  occupied  lands  are  assessed;  and 
if  they  cannot  otherwise  designate  such  parts,  they  shall 
notify  the  supervisor  of  the  town,  who  shall  cause  a  survey 
and  two  manuscript  maps  to  be  made,  for  the  purpose  of 
ascertaim'ng  the  situation  and  quantity  of  every  such 
occupied  part. 

5.  One  of  those  maps  shall  be  delivered  by  the  super. 
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▼ifior  to  the  ooTinty  treasurer,  to  be  by  him  transmitted  to 
the  comptroller,  and  the  other  shall  be  delivered  in  like 
manner  to  the  assessors. 

6.  The  assessors  shall  then  complete  the  assessment  of 
the  tract,  and  shall  deposit  the  map  in  the  town  clerk's  office, 
for  the  information  of  futm-e  assessors.  And  the  expense 
of  making  such  survey  a^d  map  shall  be  immediately 
repaid  to  the  supervisor,  out  of  the  county  treasury,  and 
shall  be  added  by  the  board  of  supervisors  to  the  tax  on  the 
tract,  distinguishing  it  from  the  ordinary  tax.    (Id,  ^  18.) 

When  it  shall  be  deemed  necessary  by  the  assessors  of 
any  town  to  have  an  actual  survey  made,  to  ascertain  the 
quantity  of  any  lot  or  tract  of  non*resident  lands  which  is 
divided  by  the  town  line,  they  shall  notify  the  supervisor, 
who  shall  cause  the  necessary  surveys  to  be  made  at  the 
expense  of  the  town.    {Id.  §  14.) 

Hew  to  proceed  in  making  (msesgmenta. — ^In  making  their 
estimates  and  assessments  the  commissioners  shall  proceed 
as  follows: 

1.  The  whole  number  of  days'  work  to  be  asssessed  in 
each  year  shall  be  ascertained,  and  shall  be  at  least  three 
times  the  number  of  taxable  inhabitants  in  such  town. 

2.  Ev^ry  male  inhabitant  being  above  the  age  of  twenty- 
<me  years  (excepting  ministers  of  the  gospel,  and  priests 
of  every  denomination,  paupers  and  idiots  and  lunatics), 
shall  be  assessed  at  least  one  day. 

3.  The  residue  of  such  days'  work  shall  be  apportioned 
upon  the  estate,  real  and  personal,  of  every  inhabitant  of 
soch  town,  as  the  same  shall  appear  by  the  last  assessment 
roll  of  the  said  town,  and  upon  each  tract  or  parcel  of 
land,  of  which  the  owners  are  non-residents,  contained  in 
the  list  made  as  aforesaid* 

4.  If,  after  such  apportionment,  there  should  be  any 
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deficiency  in  the  number  cf  days'  work  determined  by  tlie 
conunisaioners  to  be  performed  in  their  town  the  then 
ensuing  year,  such  deficiency  shal^  be  assessed  upon  the 
estates,  real  and  personal,  of  the  inhabitants  of  the  town, 
and  upon  each  tract  or  parcel  of  land  of  which  the  owners 
are  non-residents,  according  to  the  last  assessment  roll. 

6.  The  commissioners  shall  affix  to  the  name  of  each 
person  named  in  the  list  furnished  by  the  oyerseers,  and 
also  to  the  description  of  each  tract  or  parcel  of  land  con- 
tained in  the  list  prepared  by  them  of  non-resident  landSi 
the  number  of  days  which  such  person  or  tract  shall  be 
assessed  for  highway  labor,  a»  herein  directed;  and  the 
commissioners  shall  subscribe  such  lists  and  file  them  wiUi 
the  town  clerk.  {1  B.  8.  507,  §  24,  as  amended  in  1885, 
ck.  154.  ^  8.)    (See  forms  Nos.  80,  31.) 

Three  times  the  number  of  taxable  inhabitants  is  the 
least  number  of  days  to  be  assessed;  and  the  commission- 
ers have  power  to  make  it  as  many  more  days  as  they 
shall  deem  necessary.  There  seems  to  be  no  limit  to  thdr 
discretion  in  this  particular.  Every  male  above  the  age 
of  twenty-one  years  (excepting  minic^rs,  priests,  paupers, 
idiots  and  lunatics),  are  to  be  assessed  per  capita  at  least 
one  day.  Females  are,  of  course,  not  included  in  this  per 
capita  or  poll  tax.  Ministers  or  priests  are  not  to  be 
excepted  unless  they  are  engaged  in  religious  teaching  as 
a  business;  those  who  have  abandoned  or  retired  fix>m  the 
calling  are  not  to  be  exempted,  even  though  they  ooca- 
sionally  teach  or  exhort.  An  idiot  is  one  that  has  had  no 
understanding  from  his  infancy;  a  man  is  not  an  idiot  if 
he  has  any  glimmering  of  reason,  so  that  he  can  tell  his 
parents,  his  age,  or  the  like  common  matters.  {Bloit^. 
Oam.  803.)  A  lunatic  is  one  who  has  had  understanding, 
but  by  disease,  grief  or  other  accident  has  lost  the  use  of 
his  reason;  the  fact  that  he  has  lucid  intervals  does  not 
alter  the  case.     {Id.) 
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T^  number  of  days  asseased  on  the  male  inhabitants  is 
to  be  ded^ted  from  the  whole  number  of  days'  work  to 
be  asseesed  in  the  town^  and  the  balance  of  such  days  ia 
to  be  i4)portioned  upon  the  estate,  real  and  personal,  of 
the  inhabitants,  non-resident  land  owners,  and  moneyed 
and  stock  corporations. 

CorporaHoM. — ^In  making  the  estimate  and  assessment 
of  the  residue  of  the  highway  labor  to  be  performed  in 
their  town,  after  assessing  at  least  one  day's  work  upon 
each  of  the  male  inhabitants  therein,  above  the  age  of 
twentf-one  years,  as  provided  in  the  sixteenth  chapter  of 
the  first  part  of  the  Revised  Statutes,  entitled  ''of  High- 
ways and  Bridges,"  the  commissioners  of  highwsys  shall 
include  among  the  inhabitants  of  such  town,  among  whom 
auch  residue  is  to  be  apportioned^  all  moneyed  or  stock 
corporations  which  shall  appear  oa  the  last  assessment 
roll  of  their  town  to  have  been  assessed  therain.  {Lauos 
ISa?,  dL431,^L)    (See  form  Mo.  31;) 

Uttder  tiiis  provisicm  the  commissioners  are  to  follow  the 
previous  action  of  the  assessors.  They  are  not  to  assess 
such  corporations  as  are  situated  in  their  town,  or  such  as 
may  properly  be  considered  inhabitants  of  such  town. 
They  are  to  take  the  last  assessment,  roll  for  a  guide,  and 
to  inolade  in  their  assessment  every  corporation  which 
they  find  assessed  therein;  and  they  cannot  tax  by  name, 
as  an  inhabitant  of  the  town,  any  corporation  which  is  not 
ao  assessed  upon  the  roU*  The  highway  law  itself  aflbrda 
mo  rule  or  principle  for  discriminating  between  such  cor- 
porations as  «re  and  snoh  as  are  not  taxable  in  the  towns, 
nor  between  sach  portions  of  the  property  of  the  corpora- 
tions as  may  or  may  not  be  •  thus  taxable.  The  highway 
law  does  not  even  direct  the  commissioners  to  include  in 
their  assessnient  auch  corporations,  or  such  corporate 
propertgr  as  ought  to  be,  or  to  have  been,  taxed  in  the 
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town  and  upon  the  last  preceding  assessment*  The  rale 
for  the  commisaoners  is  to  ascertain  whether  the  corpora- 
tion appears  in  the  assessors'  roll,  not  whether  it  ought  to 
appear  there.  The  error,  if  there  be  one,  can  only  be 
corrected  by  correcting  the  town  roll.  {People  r.  Piercef 
31  Barb.  138.) 

Associations  formed  under  the  general  banking  law  are 
moneyed  or  stock  corporations  and  liable  to  taxation. 
{Peoplev.  Superviaors  qf  l^HagaTa^  4  E%ti,  20;  7  Mil,  604.) 
iUUroad  companies  are  not  taxed  upon  their  capital,  but 
upon  the  valuation  of  their  real  estate  in  the  several  towns 
through  which  the  road  passes.  {Mohawk  and  Sudsan 
H.  R*  Oo.  V.  OlxOe^  4  Paige^  884;  People  v.  Supervisor 
qf  Nic^ara^  aupra.) 

Private  roads. — ^It  shall  be  the  duty  (tf  the  commission- 
ers of  highways  of  each  town  to  credit  such  persons  as 
live  on  private  roads,  and  work  the  same,  so  much  on 
account  of  their  assessments  as  such  commissioniBrs  may 
deem  necessaiy  to  work  such  private  road,  or  to  annex 
such  private  roads  to  some  of  the  highway  districts^ 
(liZ.iS.  607,^29.) 

Separate  assessments. — Whenever  the  commissioners  of 
highways  shall  assess  the  occupant  for  any  land  not  owned 
by  such  occupant,  they  shall  distinguish  in  their  assess- 
ment lists  the  amount  charged  upon  such  land,  from  the 
personal  tax,  if  any,  of  the  occupant  thereof.  But  when 
any  such  land  shall  be  assessed  in  the  name  of  the  occu- 
pant, the  owner  thereof  shall  not  be  assessed  during  the 
same  year  to  work  on  the  highways  on  account  of  the 
same  land.    (1  A.  ^.  508,  ^  30.) 

Assessment  for  labor  on  plank^roads. — ^Every  person 
liable  to  do  highway  labor,  living  or  owning  property  on 
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the  line  of  any  plank»road  of  this  State,  may,  on  making 
application  in  writing,  to  the  commissioner  or  commission- 
ers of  their  respective  towi3S,  on  or  before  any  day  previ- 
CUB  to  tiie  time  of  niaking  the  highway  warrants  by  such 
commissioners,  be  assessed  the  apportionment  of  highway 
labor,  for  such  property  upon  such  plank*road;  and  the 
commissioner  or  commissioners  shall  assess  such  person 
for  the  land  or  property  owned  by  him  in  or  upon  the 
line  of  said  plank-road  as  a  separate  road  district.  {Lcuoa 
1853,  ch.  626,  §  1,  <»  amended  1855,  cA.  495.) 

It  shall  be  the  duty  of  the  highway  conunissioner  or 
commissioners  of  such  town  to  make  a  separate  list  of  such 
persona  and  such  land  or  property  so  assessed,  as  com- 
missioners are  now  by  law  required  to  make  for  every 
separate  road  district,  which  shall  be  delivered  to  some 
one  of  the  directors  of  such  road,  who  shall  proceed  to 
have  said  highway  labor  woiiced  on  such  road,  in  the 
same  manner  that  overseers  of  highways  are  required  by 
law  to  do.    {Id.  §  2.) 

The  said  directors  shall  possess  all  the  powers  and 
have  the  same  authority  to  compel  the  performance  of 
such  highway  labor,  or  the  payment  of  such  highway  tax, 
as  the  overseers  of  highways  now  have  by  law,  and  shall 
make  like  returns  to  the  commissioners  of  highways. 

Any  person  so  assessed  may  commute  for  the  tax  assessec^ 
upon  him  or  his  property,  by  paying  the  sum  now  fixed 
by  law  to  any  of  said  directors.    {Id.  §4.) 

Where  assessors  Juwe  omitted  to  assess. — YThenever  the 
assessors  of  any  town  shall  have  omitted  to  assess  any 
inhabitant  or  property  in  such  town,  the  commissioners  of 
highways  shall  assess  the  persons  and  property  so  omit- 
ted, and  shall  apportion  highway  labor  upon  such  persons 
or  property  in  the  same  manner  as  if  they  had  been  duly 
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aasessed  upon  the  last  asseasment  roll.     {Lceum  1837, 
cL  431,  ^  6.) 

LisU  to  be  filei. — ^The  commisBioiiers  shall  affix  to  the 
name  of  each  person  named  in  the  list  fuinished  by  the 
overseers,  and  to  the  description  of  each  tract  or  parcel  of 
land  contained  in  the  list  prepared  by  them  of  non-resi- 
dent lands,  the  number  of  days  which  such  person  or  tract 
shall  be  assessed  for  highway  labor,  as  herein  directed; 
and  the  commissioners  shall  subscribe  such  lists  and  file 
them  with  the  town  clerk.  (1  i2.  8.  507,  §  24,  sub*  5,  as 
amended  1835,  ch.  154,  §  3.) 

Copy  of  lUi. — ^The  commissioners  of  highways  shall 
direct  the  clerk  of  the  town  to  make  a  copy  of  each  list, 
and  shall  subscribe  such  copies,  after  which  they  shall 
cause  the  several  copies  to  be  delivered  to  the  respective 
^  overseers  «of  highways  of  the  several  districts  in  which  the 
highway  labor  is^  assessed,  and  the  acceptance  of  such  list 
by  any  overseer  to  whom  the  same  may  be  delivered, 
shall  be  deemed  conclusive  evidence  that  such  overseer  is 
duly  chosen  or  appointed  to  such  office,  although  the 
acceptance  required  by  section  eighteen,  article  two,  title 
three,  chapter  eleven  (see  oinJte  p.  113),  has  not  been  filed 
as  required  by  said  section.  (1  R.  8.  507,  as  amended 
•1863,  ch.  444.) 

Names  omiUed. — ^The  names  of  persons  left  out  of  any 
such  list,  and  of  new  inhabitants,  shall  from  time  to  time 
be  added  to  the  several  lists,  and  they  shall  be  rated  by 
the  overseer  in  proportion  to  their  real  and  personal  estate, 
to  work  on  the  highways,  as  others  rated  by  the  conunis- 
sioners  on  such  list,  subject  to  an  appeal  to  the  com- 
missioners.   (1J2.  iSf.  507,  ^26.)    (See  form  No.  32.) 
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Appeals  by  non-residents, — Whenever  any  non-resident 
owner  shall  conceive  himself  aggrieved  by  the  assessments 
of  any  conunissioners  of  highways,  in  carrying  into  effect 
the  provisions  of  this  article,  it  shall  be  lawful  for  such 
owner,  or  his  agent,  within  thirty  days  after  duch  assess- 
ment, to  appeal  to  the  county  judge  of  the  county  in 
which  such  land  is  situated.  (1  R.  8.  507,  §  27,  as  modu 
Jied  by  Laws  1847,  cA.  280,  §  29,  and  Code  ^  30,  sab.  11.) 
The  appeal  must  be  taken  within  thirty  days  after  the 
assessment  is  actually'  made,  and  the  list  signed  by  the 
commissioners.    (See  form  No.  33.) 

• 

Proceedings  thereon. — ^It  shall  be  the  duty  of  such  judge, 
within  twenty  days  thereafter,  to  decide  on  such  appeal, 
the  said  owner  or  agent  giving  notice  to  the  commission- 
ers of  the  time  of  the  meeting  of  the  judge;  and  his  deci- 
sion shall  be  final  and  conclusive  in  the  premises.  Each 
judge  shall  be  entitled  to  receive  for  his  services  on  such 
appeal  two  dollars  for  each  day  he  may  be  employed 
thereon,  to  be  paid  by  the  party  appealing,  if  the  pro- 
ceedings of  the  commissioners  and  overseers  shall  be 
affirmed;  but  if  reversed  or  modified  favorable  to  the 
party  appealing,  to  be  levied  and  paid  as  part  of  the  con- 
tingent expenses  of  such  town.  (1  R.  S.^  507,  §  28,  as 
modified  by  Laws  1847,  ck.  280,  §  29.)  By  chapter  564  of 
the  Laws  of  1857,  county  judges  are  no  longer  allowed  to 
receive  fees  except  for  services  which  may  be  performed 
by  justices  of  the  peace  and  commissioners  of  deeds. 

Tenant  to  deduct  assessment. — Whenever  any  tenant  of 
any  land  for  a  less  term  than  twenty-five  years  shall  be 
assessed  to  work  on  the  highways,  for  such  land  pursuant 
to  the  last  preceding  section,  and  shall  actually  perform 
such  work,  or  conunute  therefor,  he  shall  be  entitled  to  a 
deduction  from  the  rent  due,  or  to  become  due,  from  him, 

10 
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for  such  land,  equal  to  the  full  amount  of  such  assessment, 
estimating  the  same  at  the  rate  of  one  dollar  per  day, 
unless  otherwise  provided  for  by  covenant  or  agreement 
between  such  tenant  and  his  landlord.  (1  i2.  JS.  508, 
§  31,  as  amended  1864,  ch.  395.) 

Gfrading,  c§c.,  road, — It  shall  be  lawful  for  the  inhabi- 
tants residing  in  any  road  district  in  this  State,  to  grade, 
gravel  or  plank  the  road  or  roads  in  such  district,  by  anti- 
cipating  the  highway  labor  of  such  road  district  for  one  or 
more  years,  and  applying  it  to  the  immediate  construction 
of  such  plank  or  gravel  road;  and  after  the  completion  of 
such  plank  or  gravel  road  the  said  inhabitants  shall  be 
exempted  from  the  labor  so  anticipated  and  applied, 
except  so  far  as  their  labor  may  be  necessary  to  keep  their 
said  road  or  roads  in  repair;  such  road  to  be  in  all  cases 
a  free  road.    {Laws  1849,  ch.  250,  ^  12.) 

Errors  how  corrected. — Where  the  highway  commis- 
sioners shall  err  in  their  •  assessment,  such  error  is  to  be 
corrected  by  certiorari.    {Thomp.  Pro.  Rem.  310.) 

Additional  assessment  by  overseer. — When  the  quantity 
of  labor  assessed  on  the  inhabitants  of  any  road  district 
by  the  commissioners,  shall  be  deemed  insufficient  by  the 
overseer  of  such  district,  to  keep  the  roads  therein  in 
repair,  it  shall  be  the  further  duty  of  such  overseer  to 
make  another  assessment  on  the  actual  residents  in  such 
district  in  the  same  proportion,  as  near  as  may  be,  and  not 
exceeding  one-third  of  the  number  of  days  assessed  in  the 
same  year  by  the  conmiissioners,  on  the  inhabitants  of  such 
district;  and  the  labor  so  assessed  by  an  overseer  shall  be 
performed  or  conmiuted  for,  in  like  manner  as  if  the  same 
had  been  assessed  by  the  commissioners  of  highways. 
(1  R.  S.  503,  §  8.)    (See  form  91.) 
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CHAPTEE   VII. 


FEEFOBMANGE  OF  HIGHWAY  LABOB. 


1.  Notice  to  work  oa  higbways. 

2.  Commating  for  labor. 

a  Teams,  etc.,  rabetitatee,  hours  to  work. 
4.  Penalties  for  not  working,  how  collected. 
6.  Proceedings  to  collect  non-resident  labor 
oiqiaid. 


6.  Penalties  against  corporations  and  how 

collected. 

7.  Annual  return  of  oyerseers. 

a  Rights  and  liabilities  in  performance  of 
labor. 


1.  Notice  to  Wouk  on  Highways. 

The  assessment  lists  for  labor  on  highways  having  been 
prepared  by  the  commissioners,  copied  by  the  town  clerk, 
and  sabscribed  by  the  commissioners,  are  to  be  delivered 
to  the  respective  overseers  of  highways  of  the  several  dis- 
tricts in  which  the  highway  labor  is  assessed,  and  the 
overseers  are  thereupon  to  proceed  to  cause  the  labor 
assessed  to  be  performed  in  their  several  districts.  The 
delivery  of  the  assessment  roll  to  the  overseer  will  be 
a  sufficient  order  to  warn  persons  assessed  to  work  on  the 
highways.  The  manner  in  which  they  are  to  proceed  is 
as  follows: 


Notice  to  persona  assessed. — ^It  shall  be  the  duty  of  the 
overseers  of  highways  to  give  at  least  twenty-four  hours' 
notice  to  all  persons  assessed  to  work  on  the  highways, 
and  residing  within  the  limits  of  their  respective  districts, 
of  the  time  and  place,  when  and  where  they  are  to  appear 
for  that  purpose,  and  with  what  implements;  but  no  per- 
son being  a  resident  of  the  town  shall  be  required  to  work 
on  any  highway  other  than  in  the  district  in  which  he 
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resides,  unless  he  shall  elect  to  work  in  some  district 
where  he  has  any  land;  and  in  such  case  he  may,  with  the 
approbation  of  the  commissioners  of  highways,  apply  the 
work  assessed  in  respect  to  such  land  in  the  district  where 
the  same  is  situated.  (1  B.  S.  508,  §  32.)  The  notice  to 
work  need  not  be  in  writing.  Where  a  person  elects  to 
work  in  a  district  where  he  has  lands,  but  does  not  reside, 
he  should,  to  avoid  any  controvei-sy,  obtain  the  written 
consent  of  the  commissioners.  After  working  the  required 
number  of  days,  he  should  bring  a  receipt  or  certificate  to 
that  efTect  from  the  overseer  of  the  district  where  the  labor 
is  performed  to  the  one  where  he  resides,  who  will  give 
him  credit  accordingly.  By  an  act  of  1866  (cA.  770),  it 
was  provided  that  "from  and  after  the  passage  of  this 
act  the  highway  tax  upon  any  land  or  property  (except  as 
provided  in  section  two  of  this  act),  shall  be  worked  out 
or  commuted  for  in  the  district  in  which  said  laud  or  pro- 
perty is  situated;  and  if  commuted  for,  the  money  shall 
be  paid  to  the  overseer  of  said  district  for  the  benefit  of 
the  roads  and  bridges  in  said  district;  but  this  act  shall 
not  apply  to  or  aflTect  any  county,  city,  village,  town  or 
district  where  the  disposition  of  the  highway  tax  has  been 
provided  for  by  a  special  enactment."  By  some  blunder 
on  the  part  of  the  Legislature  no  exceptions  were  provided 
in  the  second  section,  so  that  the  act  is  universal  in  its 
application.  (For  consent  of  conunissioners,  see  form 
No.  34.) 

Notice  to  agent. — ^It  shall  be  the  duty  of  the  several 
overseers  of  highways  to  notify  the  agent  of  every  non- 
resident landholder,  whose  lands  'are  assessed  (if  such 
agent  resides  in  the  town  where  such  assessment  is  made), 
of  the  number  of  days  such  non-resident  is  assessed,  and  of 
the  time  when,  and  the  place  where  the  labor  is  to  be 
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perfonxied;  which  notice  shall  be  given  at  least  five  days 
preTious  to  the  time  appointed.    {1  R.  3*  509,  §  33.) 

If  the  overseer  cannot  ascertain  that  such  non-resident 
has  an  agent  within  such  town,  he  shall  affix  a  written 
notice  on  the  outer  door  of  the  building  in  which  the 
last  town  meeting  in  such  town  was  held,  containing  a 
list  of  the  names  of  such  non-residents,  when  known,  and 
a  description  of  the  tracts  of  land  comprised  in  his  list, 
together  with  the  number  of  days'  labor  assessed  on  each 
tract,  and  a  specification  of  the  time  when,  and  place  where 
such  labor  is  to  be  performed;  which  notice  shall  be  posted 
at  least  twenty  days  before  the  time  appointed  for  per- 
forming such  labor.  {Id.  ^  34.)  Where  the  agent  can  be 
found  it  is  not  necessary  that  the  notice  be  in  writing, 
although  it  would  be  proper  to  have  it  in  writing.  (See 
form  No.  35.)* 

Notice  to  corporations. — Moneyed  or  stock  corporations 
shall  be  notified  to  furnish  the  amount  of  highway  labor 
assessed  to  them  in  the  same  manner  as  individuals  resid- 
ing in  such  town,  by  giving  ^ral  or  written  notice  to  the 
president,  cashier,  agents,  treasurer  or  secretary  of  such 
corporation,  or  any  clerk  or  other  officer  thereof^  at  the 
principal  office  or  place  of  transacting'  the  business  or  con- 
cerns of  the  said  company;  which  labor  shall  be  performed 
in  such  district  or  districts  as  the  commissioners  of  high- 
ways of  the  town  shall  direct;  and  any  number  of  days' 
work,  not  exceeding  fifty,  may  be  required  to  be  performed 
by  any  such  corporation  in  any  one  day.  {Laws  1837, 
ch.  431,  §  2.) 

2.     ClOMMUTINO  FOE  LaBOB. 

Every  person  liable  to  work  on  the  highways  shall  work 
the  whole  number  of  days  for  which  he  shall  have  been 
assessed;  but  every  such  person,  other  than  an  overseer. 
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may  elect  to  commute  for  the  sAme,  or  for  some  part 
thereof,  at  the  rate  of  one  dolhir  for  each  day;  m  which 
case  such  commutation  money  shall  be  paid  to  the  overseer 
of  highways  of  the  district  in  which  the  person  commuting 
shall  reside,  to  be  applied  and  expended  by  such  oversew 
in  the  improvement  of  the  roads  and  bridges  in  the  same 
district.    (1  B.  S.  509,  §  35.) 

Deductions  are  to  be  made  according  to  the  following 
statute:  Eveiy  noncommissioned  officer  and  musician  who 
shall  produce  to  the  overseer  of  highways,  or  person 
authorized  to  receive  commutation  for  highway  taxes,  a 
certificate  from  the  commandant  of  his  company  of  his 
being  equipped  and  having  done  military  duty,  as  required 
by  law,  for  the  preceding  year,  ^  shall  be  entitled  to  a 
deduction  from  his  labor  on  the  highways,  or  from  his 
commutation  for  such  labor  of  two  days.  \l  JR.  S'  324, 
§  4.)  Overseers  cannot  commute,  but  are  required  to 
work  out  their  tax  personally,  that  they  may  be  present 
and  superintend  the  labor  of  others. 

Every  peroon  intending  to  commute  for  his  assessment, 
or  for  any  part  thereof,  shall,  within  twenty-four  hours 
after  he  shall  be  notified  to  appear  and  work  on  the  high- 
ways, pay  the  commutation  money  for  the  work  required 
of  him  by  such  notice;  and  the  commutation  shall  not  be 
oonsidwed  as  complete  until  such  money  be  paid.  {Id.  §  86.) 

• 

CorporatioM  may  cammuie. — ^Every  moneyed  or  stock 
corporation  may  commute  for  the  highway  labor  assessed 
upon  it,  in  the  same  manner,  and  at  the  same  rate  as  is 
allowed  by  law  to  individuals,  or  by  paying  such  commu- 
tation to  a  commissioner  of  highways  of  the  town;  and  the 
commutation  money  so  paid  may  be  expended  by  the 
commissioners  of  highways  upon  any  district  or  districts 
in  the  town;  and  for  that  purpose  the  said  commissioners 
shall  be  entitled  to  demand  and  receive  from  the  overseerSi 


J 


PERFORMANOB  OF  mGHWAY  LABOR.  141 

to  whom  any  such  commutation  may  have  beeA  paid,  the 
whole  or  any  portion  thereof;  but  in  every  case  where 
any  such  corporation  shall  be  located  in  any  city,  village 
or  town,  where  by  law  the  road  tax  is  now  payable  in 
money,  the  road  tax  imposed  on  any  such  corporation  shall 
be  paid  in  money,  according  to  the  provisions  of  the 
several  laws  affecting  said  city,  village  or  town.  {lAw>$ 
1887,  c^  431,  §  3.) 

8.  Teams,  etc.,  StmsTmrrES,  HotiBS  to  Work. 

Every  overseer  of  highways  shall  have  power  to  require 
a  team,  or  cart,  wagon  or  plough,  with  a  pair  of  horses  or 
oxen,  and  a  man  to  manage  them,  from  any  person  havliig 
the  same  within  his  district,  who  shall  have  been  assessed 
three  days  or.more,  and  who  shall  not  have  commuted  for 
his  assessment;  and  the  person  furnishing  the  same  upon 
such  requisition  shall  be  entitled  to  a  credit  of  three  days 
for  each  day's  service  therewith.     (1  B.  8^  509,  \  37.) 

Substitutes,  hours  to  work. — ^Every  person  assessed  to 
work  on  the  highways,  and  warned  to  work,  niay  appear 
in  person,  or  by  an  able-bodied  man,  as  a  substitute;  and 
the  person  or  substitute  so  appearing  shall  actually  work 
eight  hours  in  each  day,  under  the  penalty  of  twelve  and 
a  half  cents  for  every  hour  such  person  or  substitute  shall 
be  in  de&ult,  to  be  imposed  as  a  fine  on  the  person  assessed. 
(liJ.iS^.  510,^38.) 

4.    PENiimES  FOB  NOT  WOBKINO,  AND  HOW  CoJLLECrED. 

JPencUtyfor  nepleot,  ac.—T£  any  such  person  or  his  subr 
atituto  shall,  after  apptaring,  remain  idle,  or  not  work 
Aithfaily,  or  hinder  others  from  woridng,  such  offender 
dball  for  every  offence  forfeit  the  sum  of  one  dollar. 
{Id.  k  89.) 
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Penalties  for  not  working^  etc. — ^Eveiy  person  90  assessed 
and  duly  notified,  who  shall  not  commute,  and  shall  refiise 
or  neglect  to  appear  as  above  provided,  shall  forfeit  for 
every  day's  refusal  or  neglect  the  sum  of  one  dollar.  If 
he  was  required  to  furnish  a  team,  carriage,  man  or  imple- 
ments, and  shall  refuse  or  neglect  to  comply,  he  shall  be 
fined  as  follows: 

1.  For  wholly  omitting  to  comply  with  such  requisition, 
three  dollars  for  each  day. 

2.  For  omitting  to  fiimish  a  cart,  wagon  or  plough,  one 
dollar  for  each  day. 

3.  For  omitting  to  furnish  a  pair  of  horses  or  oxen,  one 
dollar  for  each  day. 

4.  For  omitting  to  furnish  a  man  to  manage  the  team, 
one  dollar  for  each  day.    (1  R.  8.  510,  §  40.) 

OomplcdrU^  how  made. — ^It  shall  be  the  duty  of  every 
overseer  of  highways,  within  six  days  after  any  person  so 
assessed  and  notified  shall  be  guilty  of  any  refusal  or 
neglect  for  which  a  penalty  or  fine  is  prescribed  in  this 
title,  unless  a  satisfactory  excuse  shall  be  rendered  to  him 
for  such  refusal  or  neglect,  to  make  complaint  on  oath  to 
one  of  the  justices  of  the  peace  of  the  town.  {Id.  \  41.) 
(See  form  No..  86.) 

No  one  but  an  overseer  can  make  complaint  against  one 
neglecting  to  work.  The  justice  has  no  jurisdiction  of  a 
complaint  by  any  other  person.  {Walker  v.  Moeeley^ 
5  Denio,  102.)  If  the  overseer  should  decide  that  an 
excuse  offered  was  not  satisfactory,  and  should  enter  a 
complaint  even  unreasonably,  he  will  not  be  liable  to  the 
party  complained  of,  unless  he  act  maliciously.  {Potter 
V.  Benmss^  1  John.  516;  Preennan  v.  OorfwxiU,  10  Johru 
470.)  The  complaint  must  be  made  to  one  of  the  justiees 
of  the  town,  and  before  a  justice  of  the  peace  as  justice, 
and  not  before  a  justice's  court.    {Rice  v.  Milks,  7  JBarb^ 
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837.)    A  justice  is  not  disqualified  to  entertain  these  pro- 
ceedings by  reason  of  his  b^ng  an  inn*keeper.    {Id.) 

Proceedings  iherean. — The  justice  to  whom  such  com* 
plaint  shall  be  made  shall  forthwith  issue  a  summons, 
directed  to  any  constable  of  the  town,  requiring  him  to 
summon  such  delinquent  to  appear  forthwith  before  such 
justice,  at  s(»ne  place  to  be  specified  in  the  summons,  to 
show  cause  why  he  should  not  be  fined  according  to  law 
for  such  refusal  or  neglect;  which  summons  shall  be  served 
personally,  or  by  leaving  a  copy  at  his  personal  abode. 
{1  a.  iS.  510,  §42.)  This  summons  should  be  served 
personally,  if  possible;  and  the  service  must  be  made  by 
a  constable  of  the  same  town*    (See  form  No.  87.) 

If,  upon  return  of  such  summons,  no  sufficient  cause 
shall  be  shown  to  the  contrary,  the  justice  shall  impose 
such  fine  as  is  provided  in  this  title  for  the  ofienoe  com« 
plained  of,  and  shall  forthwith  issue  a  warrant  under  his 
hand  and  seal,  directed  to  any  constable  of  the  town  where 
godx  delinquent  shall  reside,  conunanding  him  to  levy 
such  fine,  with  the  costs  of  the  proceedings,  of  the  goods 
and  chattels  of  such  delinquent.  {Id.  §  48.)  On  return 
of  the  summons  the  justice  should  allow  a  reasonable  time 
for  the  party  to  appear  and  defend;  and  when  it  is  returedi 
served  by  copy,  he  should  see  that  all  has  been  fair  in  the 
attempt  to  serve  it.  No  adjournment  can  be  granted,  but 
the  justice  can  exercise  a  reasonable  discretion  in  holding 
open  the  court  for  the  appearance  of  the  delinquent,  or  to 
allow  him  to  procure  witnel^ses.  The  justice  has  a  large 
'd]SGr9tii»i  in  passing  upon  the  sufficiency  of  the  excuse. 
He  is  the  sole  judge,  and  his  decision  is  final;  no  appeal 
or  eertiarari  will  lie  from  his  decision.  (See  forms  Nos. 
38-46.) 

The  constable  to  whom  such  warrant  shall  be  directed 
shall  forthwith  collect  the  moneys  therein  mentioned. 
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He  shall  pay  the  fine  when  collected  to  the  justice  who 
issued  the  warranti  who  is  hereby  required  to  pay  the 
same  to  the  overseer  who  entered  the  complaint,  to  be  by 
him  expended  in  improving  the  roads  and  bridges  in  the 
district  of  which  he  is  overseer.     (1  JS.  ^9.  511,  §  44.) 

It  is  questionable  whether  any  property  is  exempt  from 
levy  under  this  warrant.  The  exemption  is  '*  under  any 
execution "  in  the  justice's  act,  and  the  same  words  are 
used  in  reference  to  executions  issued  out  of  a  court  of 
record.  (2  R.  8.  367,  §  22.)  There  has  been  no  judicial 
exposition  of  the  subject.  It  would  seem,  however,  that 
the  exemption  does  not  apply. 

PenaUieB  to  be  sei  off. — ^Every  penalty  collected  for  a 
refusal  or  neglect  to  appear  and  work  on  the  highways, 
shall  be  set  off  against  the  assessment  upon  which  it  was 
founded,  estimating  every  dollar  collected  as  a  satisfiEurfion 
for  one  day's  work.    (1  i2.  i9.  511,  ^  45.) 

Bxcuaes. — The  acceptance  by  an  overseer  of  any  excuse 
for  refusal  or  neglect,  shall  not  in  any  case  exempt  the 
person  excused  from  conmiuting  for,  or  working  the  whole 
number  of  days  for  which  he  shall  have  been  assessed 
during  the  year.    (1  R.  S.  511,  §  46.) 

5.  Pbogssdingns  to  Colleot  Non-Bbsident  Labob  Unbaid. 

Every  overseer  of  highways  shall,  on  or  before  the  first 
day  of  October  in  each  year,  make  out  and  deliver  to  the 
supervisor  of  his  town  a  list  'of  all  resident  landholders 
residing  in  his  district,  who  have  not  worked  out  their 
highway  assessessment  or  commuted  for  the  same,  with 
the  number  of  days  not  worked  or  commuted  for  by  each; 
at  one  dollar  per  day;  and  also  a  list  of  all  the  lands  of 
mon-residents,  and  of  persons  unknown,  which  were  taxed 
on  his  lists,  on  which  the  labor  assessed  by  the  commis- 
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sioners  has  not  been  paid,  and  the  amount  dT  labor 
unpaid  at  one  dollar  per  day;  and  the  overseer,  preyious 
'  to  delivering  auch  lists,  shall  make  and  subscribe  an  affi- 
davit thereon  before  some  justice  of  the  peace  of  the  toVm, 
that  he  has  given  notice  required  by  the  thirty-second, 
thirty-third  and  thirty-fourth  sections  of  this  title  (cmle 
jp.  137),  and  that  the  labor  for  which  such  land  is  returned 
has  not  been  performed  or  commuted.  (1 H.  S.  511,  §  47,) 
{See  form  No.  41*) 

If  any  overseer  shall  refuse  or  neglect  to  deliver  such 
lists  to  the  supervisor,  as  provided  in  the  last  preceding 
45ection,  or  shall  refuse  or  neglect  tq  make  the  affidavit  as 
therein  directed,  he  shall,  for  every  such  offense,  forfeit 
the  simi  of  ten  dollars,  and  also  the  amount  of  tax  or  taxes 
for  labor  remaining  unpaid,  at  the  rate  of  one  dollar  for 
each  day  assessed,,  to  be  recovered  by  the  commissioners 
of  highways  and  applied  to  making  and  improving  the 
roads  and  bridges  in  said  district     {IdL  ^  48.) 

It  shall  be  the  duty  of  the  supervisors  of  the  several 
towns  to  receive  the  lists  of  the  overseers  of  highways, 
when  delivered  puxsuant  to  the  preceding  fortynBeventh 
section,  and  to  lay  the  same  before  the  boai'd  of  supervisorjs 
of  the  county.    (Id.  §  49.) 

It  shall  be  the  duty  of  such  board,  at  tiieir  next  meet* 
ing,  to  cause  the  amount  of  such  arrearages  of  labor, 
estimating  a  day's  labor  at  one  dollar  for  each  day,  to  be 
levied  on  the  lands  of  non-residents,  so  returned,  ajid  on 
the  lands  of  reridents  as  returned  by  the  assessors  of  said 
^town,  and  to  be  collected  in  the  same  manner  that  the 
contingent  charges  of  the  county  are  levied  and  collected^ 
and  to  order  the  same,  when  collected,  to  be  paid  over  to 
the  commissioners  of  highways  of  the  town,  to  be  by  them 
applied  to  the  construction  and  improvement  of  the  roads 
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and  bridges  in  the  district  for  whose  benefit  the  labor  was 
originally  assessed.     {Id.  §  50.) 

6«  pESALraa  aoainst  Corporations,  asd  How  Collectsd. 

Everj  moneyed  or  stock  eorporatiou  shall  be  liable  to 
the  same  penalties  for  every  day's  work  required,  and  for 
every  default  of  any  substitute  sent  by  them,  as  is  pro* 
vided  by  law  in  the  case  of  individuals  required  to  work 
on  highways,  which  shall  be  collected  in  the  same  manner, 
and  paid  over  to  the  commissioners  of  highways  of  the 
town«  by  the  constable  collecting  the  same,  and  may  be 
expended  by  them  in  the  same  manner  as  herein  provided 
for  the  commutation  money  received  from  any  such  corpo^ 
ration.  The  summons  issued  by  any  justice,  according  to 
this  act,  may  be  for  any  number  of  penalties  incurred  by 
any  such  co^ration  previous  thereto,  aad  may  be  served 
in  the  manner  provided  by  law  for  the  service  of  trrits  or 
summons  issuing  out  of  courts  of  record  against  corpora- 
tions.  {Ixma  1837.  cA.  431,  §  4.)   (See  forms  Nos.  36-40.) 

In  case  any  such  penalty  cannot  be  collected,  as  herein 
provided,  the  conmussioners  of  highways  of  that  town  may 
file  a  bill  in  the  Court  of  Chancery  against  any  such  delin* 
quent  corporation  for  the  delivery  and  sequestration  of  its 
property;  whereupon  the  same  proceedings  shall  be  had  as 
are  provided  by  law  for  the  collection  of  county  taxes 
assessed  against  incorporated  companies;  and  the  Chancel* 
lor  sHall  possess  the  like  powers  in  i^espect  to  the  same; 
and  the  said  oommissioners^may  also  recover  such  penalties 
or  any  number  of  them  that  may  have  been  incurred,  with^ 
costs,  from  such  delinquent  company  in  any  court  of 
record  in  this  State.    {Id.  §  5«) 

7.  Annual  Betubn  op  Ovsrsbbr* 

_—  -     ' 

Every  overseer  of  highways  shall,  on  the  second  Tues- 
day next  preceding  the  time  of  holding  the  annual  town 
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meeting  in  his  town,  within  the  year  for  which  he  is  elected 
or  appointed,  render  to  one  of  the  commissioriers  of  high- 
ways of  the  town  an  account  in  writing  verified  by  his 
oath,  and  containing: 

1.  The  nsunes  of  all  persons  assessed  to  work  on  the 
higways  in  the  district  of  which  he  is  overseer. 

2.  The  names  of  all  those  who  have  actually  worked  on 
'  the  highways,  with  the  number  of  days  they  have  so 

worked. 

3.  T^e  names  of  all  those  who  have  been  fined,  and  the 
sums  in  which  they  have  been  iSned. 

4.  The  names  of  all  those  who  have  commuted,  and  the 
manner  in  which  the  moneys  arising  from  fines  and  com* 
mutations  have  been  expended  by  him. 

5.  A  list  of  all  persons  whose  names  he  has  returned  to 
the  supervisor  as  having  neglected  or  refused  to  work  out 
their  highway  assessments,  with  the  number  of  days  and 
amount  of  tax  so  returned  for  each  person,  and  a  list  of  all 
lands  which  he  has  returned  to  the  supervisor  for  non- 
payment of  taxes,  and  the  amount  of  tax  on  each  tract  of 
land  so  returned.    (1  JR.  8.  512,  §  51.)  {See  form  No.      .) 

The  oath  to  the,  above  account  may  be  administered 
beforeany  commissioner  of  highways.  {Laws  1883,  ch.  149.) 

To  pay  over  moneys. — Every  such  overseer  shall  also 
then  and  there  pay  to  the  commissioner  all  moneys  remain- 
ing in  his  hands  unexpended,  to  be  applied  by  the  com- 
missioners in  making  and  improving  roads  and  bridges  in 
^  the  town  in  such  manner  as  they  shall  direct.  (1  R.  S. 
512,^52.) 

Penalty^  how  coUected. — ^If  any  overseer  shall  refuse  or 
neglect  to  render  such  account,  or,  if  having  rendered  the 
samcj  he  shall  refuse  or  neglect  to  pay  any  balance  which 
may  then  be  diie  from  him,  he  shall,  for  every  such  ofiTcnce, 
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forfeit  the  sum  of  ten  dollars,  to  be  recorered^  together 
with  any  balance  of  moneys  remaining  in  his  hands,  by 
the  commissioners  of  highways,  to  be  applied  to  tnalciiig 
and  improving  the  roads  and  bridges  in  said  distri^et;  and 
it  shall  be  the  duty  of  said  commissioners  to  prosecute  for 
such  penalty  in  every  instance  in  which  no  return  is  nmde, 
or  such  delinquency  occurs.     (1  B.  S.  §  53.) 

JRe-assesmient  in  caae  of  neglect. — Whenever  it  shali 
appear  from  the  annual  return  of  any  overseer  of  hifi;hways,. 
made  in  pursuance  of  the  fifty-first  section*  of  the  sixteenth 
chapter  of  title  first  of  the  first  part  of  the  Revised  Statutes, 
that  any  person  who  was  assessed  to  work  on  the  high- 
ways (other  than  non-residents)  has  neglected  to  work  the 
whole  number  of  days  to  him  assessed,  and  has  not  com- 
muted for,  or  otherwise  satisfied  such  deficiency,  dien  it 
shall  be  the  duty  of  the  commissioners  of  highways  to 
reassess  sudi  deficiency  to  the  person  so  delinquent,  at  the 
next  assessment  of  work  for  highway  purposes,  and  to  add 
to  it  his  annual  assessment.     {Laws  1832,  du  107,  ^  2.) 

Such  reassessment  shall  not  exonerate  any  overseer  of 
highways  from  any  penalty  which  he  may  have  incurred 
under  the  sixteenth  section  of  the  last  aforesaU  chapter. 
{Id.  k  3.) 

8.  Bights  and  JAABannsA  m  Pebfobmancb  of  Labob. 

It  is  proper  in  this  connection  to  ascertain  the  rights 
and  liabilities  of  the  highway  officers  in  repairing  and  per- 
forming labor  on  highways.  .  What  rights  have  soch 
officers  in  improving  the  road  over  the  soil,  and  to  the 
materials  within  the  limits  of  the  road?  The  general  rule 
is  that  they  may  dig  the  soil  and  use  the  timber  and  other 
materials  found  within  the  space  of  the  road  in  a  reason- 
able manner  for  the  purpose  of  making  and  repairing  the 
road  and  its  bridges. 
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There  is,  however,  this  exception,  that  all  the  trees 
etanding  or  lying  on  any  land  over  which  a  highway  shall 
be  laid  out,  shall  he  for  the  proper  use  of  the  owner  or 
occnpant  of  such  land,  except  such  of  them  as  may  be 
requisite  to  make  or  repair  the  highways  or  bridges  on 
the  same  land.  (1  R.  8.  225,  ^  126.)  '  This  limitation 
restricts  the  use  of  trees  by  the  public  officers  to  the 
reparation  of  the  roads  and  bridges  on  the  same  lands 
whereon  such  trees  stand. 

In  the  case  of  IHsh  v.  Mayor  of  Rochester^  (6  Paige^ 
272,)  Chancellor  Walwobzh  said:  '<  I  believe  it  is  the 
common  practice  of  public  officers  having  the  care  of  public 
roads  to  take  the  materials  which  ai^  removed  from  one 
part  of  the  highway  under  their  direction,  in  improving 
the  road  at  that  point,  and  deposit  them  wherever  they 
may  be  wanted  for  the  repair  or  improvement  of  the  high- 
way in  other  places;  even  beyond  the  boundaries  of  the 
lands  opposite  to  where  the  materials  were  taken.  The 
only  restriction  upon  this  power,  of  which  I  am  aware,  is 
that  contained  in  the  126th  section  of  the  title  of  the 
Bevised  Statutes,  relative  to  highways  and  bridges,  which 
gives  to  the  owner  or  occupant  of  lands  over  which  a  high- 
way is  laid  out  the  use  of  the  trees  thereon,  except  such  as 
are  requisite  to  make  or  repair  the  highways  or  bridges 
on  the  same  land.  This  legislative  restriction  of  the  right 
to  use  trees,  or  limiting  it  to  repairs  of  the  road  within  the 
same  lands,  appears  to  be  founded  upon  the  supposition 
that  without  such  restriction  they  might  be  used  to  repair 
or  improve  other  parts  of  the  highway;  and  as  the  restric* 
tion  is  jsonfined  to  trees,  other  materials  may  be  used 
beyond  the  bounds  of  the  land  from  which  they  are  taken. 
Trees,  when  cut  down,  may  be  left,  without  much  incon- 
venience, by  the  side  of  the  highway  until  the  owner  of 
the  hmd  through  which^  the  road  runs  has  a  reasonable 
time  to  remove  them.    But  when  it  is  necessary  to  ezca- 
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vate  earth  or  gravel,  it  must  be  removed  entirely,  or  the 
work  cannot  be  completed,  and  must  be  done  anew.  And 
it  cannot  be  deposited  upon  lands  adjacent  to  the  highway 
without  the  consent  of  the  owners  of  such  land." 

The  overseers  have  not  the  right  to  cut  down  the  trees 
growing  on  the  side  of  the  road,  and  left  there  for  shade 
or  ornament.  {Ante  p.  23.)  The  owner  of  lands  adjoining 
a  highway  not  less  than  three  rods  wide,  may  plant  or  set 
out  trees  on  the  side  of  such  highway  contiguous  to  his 
lands,  which  trees  shall  be  set  in  regular  rows  at  a  dis- 
tance of  at  least  six  feet  from  each  other;  and  whoever 
shall  cut  down,  destroy  or  injure  any  tree  that  has  been, 
or  shall  be,  so  planted  or  set  out,  shall  be  liable  in  dam- 
ages to  the  owner  of  such  adjoining  lands.  (1  H.  3. 
625,  ^  127.) 

The  powers  of  the  highway  officers  are  co-extensive  with 
the  territory  included  in  the  public  way,  and  they  may 
work  and  improve  every  part  and  parcel  of  it  at  pleasure, 
being  only  responsible  for  a  wanton  or  malicious  injuiy  to 
the  rights  of  the  adjacent  owners.  It  may  very  well  be 
that  in  some  places,  and  especially  in  thickly  settled  vil- 
lages, the  whole  width  of  the  street  requires  regulation 
and  improvement,  not  only  for  the  public  convenience,  but 
to  avoid  danger  to  teams  of  travellers  on  account  of  some 
irregular  formation  or  roughness  of  surface.  Indeed  the 
whole  breadth  may  be  required,  in  the  judgment  of  the 
commissioners,  for  the  convenience  of  the  public  travel. 
{Gfravea  v.  Otis,  2  IRll,  470.)  Therefore  the  highway 
officers  were  held  to  have  power  to  cut  down  an  eminence 
in  a  public  street  and  sidewalk,,  whereby  the  plaintiff's  store 
was  left  some  six  or  eight  feet  above  the  level  of  the  side* 
walk  adjacent  to  the  premises.    (Id.) 

Commissioners  and  overseers  of  highways  acting  in  the 
proper  discharge  of  their  duties,  and  without  malice,  may 
grade,  level  and  improve  streets  and  highways,  and,  if  they 
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exercise  proper  skill,  are  not  answerable  for  consequential 
damages  which  may  be  sustained  by  those  who  own  lands 
bounded  by  the  street  or  highway.  And  this  is  so  whether 
the  damage  results  either  from  catting  down  or  raising 
the  street;  and  although  the  grade  of  the  street  has  been 
before  established,  and  the  adjoining  land  owners  hare 
erected  buildings  with  reference  to  such  grade.  {Radcliff^s 
JSxeadars  v-  Mayor  of  Brooklyn^  4  iV.  T.  JR.  203,  and 
<xMe&)  They  may,  for  the  purpose  of  grading  a  highway, 
cut  down  a  hill  or  raise  an  embankment  in  the  road  adja- 
cent to  the  premises  and  dwellings  of  citizens,  and  if  those 
citizens  suffer  expense  and  inconyenienoe  thereby,  no  action 
can  be  maintained  for  the  injury.  (Benedict  v.  Goit, 
3  Barb.  469;  Graves  v.  Oiis^  guprcu)  But  if  the  power 
be  exercised  in  an  unreasonable  manner,  or  wantonly  and 
maliciously,  the  rule  is  otherwise.     (Id.) 

In  the  case  of  BadcUff's  Executors  y.  Mayor  of  BrooJI> 
lyuj  suproj  it  appeared  that  the  plaintiff's  ^testator  was 
seized  of  a  lot  of  land  in  Brooklyn,  with  a  dwelling  house, 
out  houses  and  garden  thereon,  adjacent  to  the  East  riyer, 
but  a  considerable  distance  aboye  it,  which  were  sustained 
by  a  natural  bank  haying  a  gradual  descent  to  the  riyer; 
that  the  defendants,  acting  in  the  capacity  of  commission- 
ers of  highways,  in  grading  and  leyeling  the  street,  dug 
away  such  natural  bank,  whereby  the  premises  were 
midermined,  and  s  part  of  the  inclosed  grounds,  together 
with  the  shrubbery,  fixtures,  fences,  etc,  fell  and  were 
wholly  lost,  etc,  it  was  held  that  no  action  could  be  sus- 
tained. So  in  Fish  y.  The  Mayor  ofBochester^  (6  JPaiffe, 
268,)  where  the  defendants,  as  commissioners  of  highways, 
were  proceeding  to  leyel  and  grade  the  street  in  front  of 
plaintiff's  dwelling  house  and  store,  and  to  dig  down  and 
remoye  the  earth  therefrom,  by  which  proceeding  the 
plaintiff  alleged  his  premises  would  be  irrepairably  injured, 
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it  wQs  held  that  no  action  would  lie,  and  an  injunction  wa* 
i»l^ifled. 

It  has  been  decided  in  Maine  that  a  snrveyor — whose 
office  is  similar  to  that  of  overseer  in  this  State — ^has  no 
authority  to  appropriate  land  not  lying  within  the  limits 
of  the  road.  That  he  has  no  authority  to  make  a  ditch 
through  adjoining  improved  lands,  f6r  the  purpose  of 
having  water  turned  off  from  the  highway  however  im* 
portant  to  the  public  it  may  be  to  have  it  done;  and  that 
for  such  an  act  the  owner  of  the  land  may  maintain  tres- 
pass. {Phanmer  v.  Sttartevant,  32  MatTie,  325.)  Where 
the  corporation  of  the  dty  of  New  York,  in  whom  are 
vested  the  powers  and  duties  of  commis»oners  of  high- 
ways, in  grading  the  public  streets  raised  the  same  several 
inches  without  making  any  drain  or  sewer,  thereby  obstruct- 
ing the  former  flow  of  water  frcmi  the  plaintiffs  premises, 
so  that  the  water  ran  from  the  street,  and  from  the  adja* 
cent  lots,  upon  such  premises,  and  stood  there  for  several 
months,  the  court  held  that  no  action  could  be  main- 
tained. Bei^lrdslet,  J.,  who  delivered  the  opinion  of  the 
court,  said:  *^The  corporation  of  New  York  had  an 
undoubted  power  to  raise,  pitch,  grade  and  make  the 
street  and  avenue,  as  was  done  in*  this  instance;  and  it  was 
conceded  on  the  trial  of  the  cause  that  the  proceedings  for 
these  purposes  had  been  regular.  What  was  done  it  was 
therefore  lawful  to  do;  and  if  the  plaintiff  was  thereby 
incommoded,  it  was  dumrnn  absque  injuria^  and  gave  her 
no  right  of  action  against  those  who  had  only  exercised  a 
legal  power  vested  in  them  for  the  public  convenience  and 
welfare.  It  would,  indeed,  be  remarkable  if  such  an  act 
would,  in  any  case,  subject  a  party  to  an  action;  and  I 
think  the  law  is  not  chargable  with  so  gross  an  absurdity. 
The  plaintiff  does  not  allege  that  any  part  of  her  land  was 
taken  for  the  street  or  avenue;  but  one  portion  of  her 
complaint  is  that  she  was  injm*ed  by  making  the  street 
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and  avenue  on  land  which  bounded  two  sides  of  her  lot* 
She  oeitainly  may  thus  have  sustained  some  damage,  for 
more  or  less  inconvenience  results  to  individuals  in  every 
case  of  this  description.  It  is  so  in  the  opening  of  new 
highways,  and  in  the  constructibn  of  canals  and  other 
public  works;  but  if  those  on  whom  powers  for  such  pur- 
poses are  conferred  do  not  exceed  their  jurisdiction,  they 
are  not  responsible  for  collateral  consiiquences  to  ilidivi* 
duals.  As  was  said  by  Lord  Kenton  in  a  case  which,  in 
principle,  is  like  the  point  now  under  consideration:  *If 
this  action  could  be  maintained,  every  turnpike  act,  paving 
act  and  navigation  act  would  give  rise  to  an  infinity  of 
actions.  If  the  legislature  think  it  necessary,  as  they  do 
in  many  cases,  they  enable  the  commissioners  to  award 
satisfaction  to  the  individuals  who  happen  to  suffer.  But 
if  there  be  no  such  power  the  parties  are  without  remedy, 
provided  the  commissioners  do  not  exceed  their  jurisdic- 
tion. But  it  does  not  seem  to  me  that  these  commissioners, 
acting  under  this  act,  have  been  guilty  of  any  excess  of 
jurisdiction.  Some  individuals  suffer  an  inconvenience 
under  all  these  acts  of  Parliament;  but  the  interest  of 
individuals  must  give  way  to  the  accommodation  of  the 
public'  {Governor,  &c,{  of  Cast  Plate  Mamffa/dburers  v. 
Meredith,  4  Dwm.  &  East.  796.)  In  the  same  case 
BiiLLEB,  J.,  observed:  <  There  are  many  cases  in  which 
individuals  sustain  an  injury  for  which  the  law  gives  no 
action;  for  instance,  pulling  down  houses,  or  rabing  bul- 
warks, for  the  preservation  and  defence  of  the  kii^gdom 
against  the  king's  enemies.  The  civil  law  writers  in- 
deed say  that  the  individuals  who  suffer  have  a  right 
to  resort  to  the  public  for  satisfaction;  but  no  one  ever 
thought  that  the  conunon  law  gave  an  action  against  the 
individuals  who  pulled  down  the  houses,  4&c.  This  is  one 
of  those  cases  to  which  the  maxim  applies,  salus  populi 
sujprema  est  lex.    If  the  thing  complained  of  were  lawful 
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at  the  time,  no  action  can  be  sustained  against  the  party 
doing  the  act.  In  this  case  express  power  was  given  to 
the  commissioners  to  raise  the  pavement;  and  not  having 
exceeded  their  power,  they  are  not  liable  to  an  action  for 
having  done  it.'  (See  aliso  SuUon  v.  Clarke^  6  TccmU.  89; 
Hodi  V.  Snath,  2  Bing.  156.)  So,  this  corporation  having 
power  to  make  the  street  and  avenue  along  the  plain- 
tiff's  land,  and  not  having  transcended  its  authority  in 
what  was  done,  is  not  liable  to  an  action  at  the  suit  of 
the  plaintiff  for  any  damage  she  may  have  sustained." 
{Wilson  V.  Mayor  of  Nem  York,  1  Denio,  597.) 

But  it  is  clear,  from  the  authorities  cited  above,  that  if 
the  highway  officers  are  actuated  by  malice  or  ill-will  in 
imftlnTig  alterations  in  the  highway  by  which  another  is 
injured,  they  are  liable.  So  municipal  corporations  ate 
liable  for  any  carelessness  or  unskillfulness  in  repairing  or 
altering  a  highway  whereby  injuries  are  sustained. 

Thus,  where  trustees  of  an  incorporated  village  under- 
took to  construct  a  platform  to  connect  a  sidewalk  with  a 
bridge,  and  while  the  work  was  in  progress,  carelessly 
left  an  imcovered  space  therein  during  the  night,  without 
placing  any  guard  or  signal  to  warn  passengers  of  such 
opening,  the  corporation  was  held  liable  to  one  who  had 
fallen  through  such  opening  and  sustained  injuries  thereby. 
{Weet  V.  Trustees  of  Brockpart,  16  N.  T.  R.  161.) 

So  where  a  corporation  caused  a  culvert  to  be  constructed 
to  carry  off  the  water  of  a  natural  stream,  and  a  freshet 
Jiaving  9ccurred,  the  culvert,  in  consequence  of  its  want  of 
capacity  and  the  unskillfulness  of  its  construction,  failed 
to  discharge  the  waters,  so  that  they  were  set  back  upon 
the  factory  of  the  plaintiff  and  injured  their  property 
situated  therein;  it  was  held  that  the  corporation  was 
liable  for  the  damage.  {Rochester  White  Lead  Co.  v. 
Rochester,  ZN.T.R.  463.)    See  further  as  td  the  liability 
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of  ooxDinifiskmers,  towns  and  ^incorporated  cities  and  vil- 
lages, ante  page  73,  et  seq. 

Where  the  road  crosses  a  natural  stream,  a  bridge  or 
culvert  is  to  be  constructed  so  as  not  to  obstruct  the  cur- 
rent So,  iif  a  highway  is  laid  out  along  a  watercourse, 
comprehending  it  in  whole  or  in  part  within  the  limits  of 
the  highway,  and  it  becomes  necessary  to  work  the  road 
to  its  entire  width,  it  must  be  done  by  constructing  a 
roadway  over  the  channel,  so  as  not  to  obstruct  the  flow 
of  the  water.   {People  v.  Kingman^  24  N.  T.  R.  559.) 
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CHAPTER    VIII. 


UlYING   OUT  mOHWATS. 
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11.  Removal  offences. 
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13.  What  roads  are  public  highways. 
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15.  Special  cominiasioners  to  lay  out  roads. 

16.  Papers,  when  and  where  filed. 


1.     COMMISSIQNEBS  TO  LaT   OuT. 

A  highway  can  be  created  only  by  laying  it  out  and 
recording  it  under  the  laws  of  this  State,  or  by  a  public 
use  for  twenty  years  or  more.  Working  a  private  way  ai3 
a  highway  does  not  make  it  such.  {Miller  v.  Garlock, 
8  Baii.  153.) 

The  commissioners  of  highways  have  power,  in  the 
manner  and  under  the  restrictions  hereinafter  provided,  to 
lay  out,  on  actual  survey,  such  new  roads  in  their  respec- 
tive towns  as  they  may  deem  necessary  and  proper;  and 
to  discontinue  such  old  roads  and  highways  as  shall  appear 
to  them,  on  the  oaths  of  twelve  freeholders  of  the  same 
town,' to  have  become  unnecessary.  (1  R.  S,  502,  §  2.) 
In  laying  out  a  highway  the  commissioners  exercise  a 
special  and  limited  jurisdiction,  and  although  it  may  be 
presumed,  until  the  contrary  appear,  that  they  have  acted 
legally,  their  acts  may  be  impeached  by  showing  that  they 
have  exceeded  their  powers.  K  they  have  no  jurisdiction, 
as  where  they  lay  out  a  road  through  a  yard  or  building, 
without  the  owner's  consent;  their  order  is  void,  and  is  not 
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helped  by  an  affirmance  on  appeal.    {Ux  parte  Clapper^ 
8  mil,  468.) 

Ttoo  commUsioners  may  act. — ^Any  two  commissioners 
of  highways  of  a  town  may  make  the  order  laying  but  a 
highway,  provided  it  shall  appear  in  the  order  filed  by 
them  that  all  the  commissioners  of  highways  of  the  town 
met  and  deliberated  on  the  subject  embraced  in  the  order, 
or  were  duly  notified  to  attend  a  meeting  of  the  commis- 
doners  for  tjie  purpose  of  deliberating  thereon.  (1  R.  3. 
525,  §125.)  An  order  laying  out  a  highway  through 
improved,  inclosed  or  cultivated  lands,  signed  by  only  two 
of  the  commissioners,  and  n6t  reciting  that  the  thii'd  parti- 
cipated in  the  proceedings,  or  was  notified  to  do  so,  is 
void.  {People  v.  Byndsj  80  JT.  T.  B.  470;  Stewart  v. 
Wailisy  30  Barb.  344.)  The  order  must  be  sufficient  on 
its  fiace.  Its  defects  cannot  be  helped  out  or  supplied  by 
parol.  (Id.)  Where  the  third  commissioner  did  not  jfar- 
ticipate  in  the  proceedings,  the  order  must  show  that  he 
was  duly  notified  to  attend  the  meeting  for  the  purpose  of 
deliberating  on  the  subject  of  laying  out  the  road.  A  simple 
allegation  that  he  had  been  dvly  notified  to  attend  is  insuf- 
ficient (JPV^  V.  Oommssionera  of  Kirkland,  22  Wend.  132.) 

2.  Application. 

Every  person  liable  to  be  assessed  for  highway  labor 
may  apply  to  the  commissioners  of  highways  of  the  town 
in  which  he  shall  reside,  to  alter  or  discontinue  any  road, 
or  to  lay  out  any  new  road.  Every  such  application  shall 
be  in  writing,  addressed  to  the  commissioners,  and  signed 
by  the  person  applying.  (1  B.  8.  513,  §  54.)  So  every 
person  liable  to  be  assessed  for  highway  labor,  and  own- 
ing lands  iu  a  town  in  which  he  is  not  a  resident,  may 
apply  to  the  commissioners  of  highways  of  the  town  in 
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which  the  lands  are  situated  to  alter,  discontinue,  or  to  lay 
out  any  road  through  the  same.    (Ixxws  1886,  ch,  122.) 

The  word  '*  same  "  in  this  act  refers  to  the  town  and  not 
to  the  lands  of  non-residents;  so  that  a  non-resident  own- 
ing lands  in  a  town,  and  assessed  for  highway  labor,  is 
placed  on  equal  ground  with  residents  as  to  application. 
(People  V.  Eggle8t(m,  19^' How.  123.)  (For  form  of  appli- 
cation, see  Appendix  No.  42.) 

It  is  no  objection  to  proceedings  for  laying  out  a  high- 
way that  they  are  taken  on  the  application  of  a  person  not 
liable  to  assessment  for  highway  labor.  The  conmnssion- 
ers  may  even  proceed  to  lay  out  a  road  on  their  own 
motion;  and  without  application  by  any  person.  (Marble 
V.  WUtMy,  28  N.  T.  B.  297;  People  y.  Supervisors  of 
Richmond,  20  HT.  T.  R.  262;  Gould  y.  Glass,  19  Barb. 
179;  see  contra  Harrington  v.  People,  6  Barb.  611.) 

Notice  of  application. — Where  the  application  is  for  a 
road  through  inclosed,  improved  or  cultivated  land,  notices 
in  writing  must  be  posted  up  at  three  of  the  most  public 
places  of  the  town,  specifying,  as  ^ear  as  may  be,  the 
route  of  the  proposed  highway,  the  several  tracts  of  land 
through  which  the  same  is  proposed  to  be  laid,  and  the 
time  ai^d  place  at  which  the  fireeholders  will  meet  to  exam- 
ine  the  ground.  Such  notices  are  to  be  posted  up  at  least 
six  days  before  the  time  specified  for  the  meeting  of  the 
freeholders.  (1  R.  S.  514,  ^  59.)  In  laying  out  such 
road  the  commissioners  are  not  limited  to  the  route  speci- 
fied in  the  application,  but  may,  ui  the  exercise  of  a 
sound  discretion,  make  such  variations  as  they  think  proper. 
The  departure,  however,  from  the  route  of  the  proposed 
highway  must  not  be  so  great  as  to  induce  the  belief 
that  the  preliminary  proceedings  have  been  wholly  dis- 
regarded; the  general  course  of  the  road  must  be  pre- 
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served.  {Hallock  v.  Woolaey,  23  Wend.  328.)    (For  form 
of  applioation  and  notice,  see  Appendix  Noa.  42,  43.) 

3.   SUEVBT. 

Whenever  the  commissioners  of  highways  shall  lay  out, 
alter  or  discontinue  any  road,  either  upon  application  to 
them  or  otherwise,  they  shall  cause  a  survey  to  be  made 
of  such  road,  and  shall  incorporate  such  survey  in  an  order, 
to  be  signed  by  them,  and  to  be  filed  and  recorded  in  the 
office  of  the  town  clerk,  who  shall  note  the  time  of  record- 
ing the  same.  (1  JS.  8.  513,  \  55.)  (For  form  of  survey 
and  order,,  see  Appendix  No.  44.) 

It  is  a  sufficient  survey  to  run  a  single  line  which  will 
be  intended  as  the  centre  of  the  road,  unless  something: 
appears  on  the  record  of  the  commissioners  to  show  that 
such  was  not  their  intention,  and  a  specification  of  the 
quantity  of  land  which  the  road  will  take  from  each  pro- 
prietor over  whose  ground  it  passes,  will  ascertain  its 
width.  {People  v.  Comndmoners  of  Redhook^  13  Wend. 
310;  People  v.  Commissioners  of  8alem,^  1  Cov).  23.)  The 
fact  that  but  two  of  the  commissioners  of  highways  were 
present  when  a  proposed  road  was  surveyed  and  signed, 
the  survey  is  not  of  itself  a  fatal  objection  to  the  validity 
of  their  acts.  In  the  absence  of  evidence  to  the  contrary, 
it  will  be  presumed  that  the  third  commissioner  met  and 
consulted  with  them  in  reference  to  their  proceedings,  at 
or  before  the  time  the  paper  was  signed.  {Tucker  v. 
JRankinj  15  Bctrb.  471.  The  survey  is  a  mere  ministerial 
act,  not  requiring  the  presence  of  the  third  commissioner 
to  give  validity  to  an  order  laying  out  and  establishing  the 
highway.     {Marble  v.  Whitney,  28  JT.  T.  R.  '297.) 

The  clerk,  in  recording  the  survey,  acts  as  a  ministerial 
officer,  and  he  cannot  refuse  to  record  it  because  of  some 
supposed  omission  or  mistake  in  the  name  of  one  of  the 
commissioners,  or  because  the  commissioners  had  not  taken 
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the  oath*  of  office  and  filed  a  certificate  of  the  oath.  The 
clerk  may  be  compelled,  by  mandamus,  to  record  the 
survey.    {People  v.  Collins^  7  John.  549.) 

4.  Ordeb  to  be  Posted. 

It  shall  be  the  duty  of  the  town  clerk,  whenever  any 
order  of  the  commissioners  for  laying  out,  altering  or  dis- 
continuing a  road  shall  be  received  by  him,  to  post  a  copy 
of  such  order  on  the  door  of  the  house  where  the  town 
meeting  is  usually  held;  and  the  time  hereinafter  limited 
for  appealing  from  any  such  order  shall  be  computed  from 
the  time  of  recording  the  same.  (1  R.S.  513,  ^  56.)  (See 
form  of  order.  Appendix  No.  44.) 

5.  Consent  of  Owneb,  when  Negessaby. 

No  public  or  private  road  shall  be  laid  out  through  any 
orchard  or  garden  without  the  consent  of  the  owner 
thereof,  if  such  orchard  be  of  the  growth  of  four  years  or 
more,  or  if  such  garden  have  been  cultivated  for  four  years 
or  more  before  the  laying  out  of  such  road.  Nor  shall 
any  such  road  be  laid  out  through  any  buildings  or  any  fix- 
tures or  erections  for  the  purpose  of  trade  or  manufactures, 
or  any  yards  or  inclosures  necessary  to  the  use  and  enjoy- 
ment thereof,  without  the  consent  of  the  owner.  {IB.  3. 
514,  §  57.) 

The  restrictions  on  the  powers  of  the  commissioners 
apply  only  to  cases  where  the  ownei  withholds  his  con- 
sent. The  commissioners  may  lay  out  a  road  through  any 
kind  of  property  with  the  consent  of  the  owner.  {Lansing 
V.  Castoelli  4  Pazge,  523.) 

Consent. — ^The  oral  consent  of  the  owner  to  the  laying 
out  of  a  highway  through  his  orchard,  garden,  fixtures, 
etc.,  is  valid,  provided  it  be  acted  upon  immediately  by 
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4ihe  commisflioners,  and  the  road  laid  out  before  cuqt  revo- 
catioa  of  such  conj^ent.  But  suck  ooosent  is  revocable, 
and  is  revoked  by  «  sale  aad  eonveyance  of  the  land  in 
good  faith  before  the  road  is  laid  out  (People  v«  Go<^ 
win,  5  M  Y.R.  ^68,)  Although  such  consent  may  be 
revoked,  it  must  be  done  before  the  road  is  laid  out.  If 
the  commissioners  have  acted  on  the  fiuth  of  the  verbal 
consent,  by  laying  out  the  road,  the  owner  will  be  estopped 
from  denying  the  legality  of  the  act.  (^Marble  v.  Wldtney^ 
S8  N.  F.  B.  297.  Where  such  consent  has  been  given 
under  a  mistake  of  law  merely,  no  relief  c^  be  given, 
even  on  a  bill  hi  equity,  filed  for  that  purpose*  (7(2.) 

And  consent  msi^  be  inferred  from  the  acts  and  conduct 
of  the  oinaer.  Thus,  if  he  appear  before  the  referees  on 
appeal  and  litigate  the  question  of  damages,  his  consent 
may  possibly  be  presumed.  {Lanswg  v,  CamodU  *  Poig^ 
-SSS.)     (For  form  of  consent,  see  Appendix  No.  45.) 

Orchard. — In  no  event  can  commissioners  of  highways 
lay  out  a  road  through  an  orchard  of  four  years'  growth 
without  the  oonsent  of  the  owner.^  But  this  restriction 
does  not  prevent  them  from  laying  out  a  road  through  an 
enclosed  field  because  there  are  fruit  ti*ees  in  any  part  of 
it,  however  distant  they  may  be  from  the  highway.  It 
does  not  follow  that  a  whole  field  is  an  orchard  because 
there  are  fruit  trees  in  some  part  of  it  But  the  road  can 
aiot  be  laid  out  in  such  a  manner  as  to  deprive  the  owner,  * 
either  in  whole  or  in  part,  of  the  beneficial  enjoyment  of 
his  fruit  trees.  (^People  v.  Jvdges  of  Dukhe^^  23  Wend. 
360,)  In  the  latter  case  there  were  two  apple  trees  stand- 
ing in  the  lane  where  a  road  had  been  laid  out,  wliich  trees 
had  formerly  belonged  to   the  orchard,  but  had  been 

^-Roadfl  may  be  laid  oat  thraugli  orokarda  la  Westobeater  and  Patnau  oovn- 
ttoa.    (  Lmn  18d4, 4k.  30O.> 
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separated  from  it  by  a  fence  for  several  years^  Tbey 
stood  in  an  open  lane  contiguoiK  to  the  publich  highway; 
they  had  not  been  trimmed,  and  no  care  had  been  taken 
of  them  for  a  long  time;  and  one  of  the  treeft  wfu»  dead 
and  the  other  nearly  so,  and  in  the  opinion  of  witnesseSr 
would  nerer  bear  fruit  again.  The  lane  in  which  the 
trees  stood  had  long  been  a  common  passage  way  from  the 
public  road  to  a  saw  mill,  and  was  used  at  pleasure  by  the 
customers  of  the  mill  owner,  with  the  consent  of  the  pro- 
prietor of  the  land,  the  court  held  that  the  locus  in  qua 
was  not  an  orchard  within  the  meaning  of  the  statute. 
So  it  seems  the  conuoussioners  have  no  right  to  deprive  aa 
owner  of  the  benefit  of  his  fruit  trees,  in  an  orchard  of  the 
growth  of  four  years  or  over,  by  an  order  for  the  opening 
of  an  old  road  to  the  width  of  two  roda.  (jSnt/der  v. 
Plass,  28  JV:  T.  R.  478.) 

If  a  highway  is  laid  out  through  an  orchard  of  four 
years  growth,  without  the  consent  of  the  owner,  the  com* 
missioners  of  highways,  and  their  agents,  will  be  tres- 
passers if  they  enter  upon  the  premises  to  open  and  work 
such  highway.     {JBarrington  v«  The  Peophj  6  Barb.  612.y 

Garden, — To  prevent  the  laying  out  of  a  highway 
through  a  plat  of  land,  on  the  ground  that  it  is  a  garden, 
it  must  appear  that  such  land  has  been  cultivated  as  a 
garden  for  four  years  or  more  before  the  laying  out  of 
such  highway.  What  eonstitutea  a  garden  is  a  question  of 
fact.  The  general  definition  is,  a  piece  of  ground  appro- 
priated to  the  cultivation  of  herbs  or  plants,  fruits  and 
flowers. 

Building. — ^Thou^  the  commissioners  are  not  authorized 
to  lay  out  a  road  through  any  building  without  the  ownidr'a 
consent,  yet  the  erection  or  removal  of  a  building  upon  the 
proposed  line  of  a  road,  after  an  application  therefor,  for 


•  LAYING  OUT  HlOHWAtS.  168 

l^e  purpose  of  defeating  such  application,  caimot  have  that 
cfl^t,  but  the  road  may  be  laid  through  it  {Carris  v. 
Oommimonets  of  Waterloo^  2  JERil^  443.)  If  the  commish 
sioners  exceed  their  jurisdiction  by  laying  out  a  road 
through  a  building,  without  the  owner's  consent,  the  order 
is  void,  and  is  not  helped  by  the  afllrmance  of  the  judges 
on  appeal.    {Ex  parte  Olmppet^  3  Hill^  458.) 

F^xtwres  or  erections, — Only  such  fixtures  or  erections 
«re  exempt  assure  for  the  purposes  of  trade  or  mamifacture. 
Over  other  fixtures  and  erections  a  road  may  be  laid  cfat 
by  the  oaths  of  freeholders,  unless  such  fixtures  and  erec- 
tions amount  to  buildings.  The  tenter  bars  of  a  fulling 
mill  are  within  the  prohibition.  {Oiark  v.  Phelps^  4  Oouk 
190.)  So  the  incline  plane  of  a  railroad,  wilii  its  ropes 
•and  fixtures,  are  fixtures  fmd  erections  for  the  purpose  of 
trade  within  the  statute.  {Mohanidk^  <6c  R.  R.  v.  Artcher^ 
6  Pa^6,  ^) 

A  ditch  or  canal,  by  which  water  is  conducted  to  a  mill, 
is  not  a  building,  fixture  or  erection  withm  the  meaning  of 
the  statute.  {People  v.  ISnffmanj  24  JV.  Y.  R,  559.) 
The  term  '^  erection  ^[  implies  some  structure  super^imposed 
upon  the  land^  and  means  something  which  a  highway 
may  be  laid  through,  and  which  would  be  rendered  useless 
by  the  act.  {IcL) 

What  are  or  are  not  fixtures  and  erections,  within  tl^e 
above  statute,  is  a  question  of  fact,  ifo  be  determined  in 
each  case  in  ceference  to  the  situation  and  nature  of  the 
properly. 

Yard  or  enclosure. — ^It  is  not  every  yard  or  enclosure 
which  is  appurtenant  or  contiguous  to.  a  building,  or  fix- 
ture,  or  erection  for  the  purpose  of  tmde  or  manufactures, 
through  which  the  commissioners  are  prohibited  from 
laying  out  a  road  or  highway.    It  is  only  such  yards  or 
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enclosures  aa  are  necessary  to  the  use  and  enjojrment  of 
such  buildmg,  fixture  or  erection*  This  clause  must  be 
constructed  with  reference  to  the  situation  and  nature  of 
the  property  to  which  the  yard  or  enclostire  is  appurte* 
nant*  {Lansinff  v.  Camcelly  4  Paige,  523.)  In  the  country, 
where  there  is  an  abundance  of  yaeant  land  which  may  be 
appropriated  for  the  purpose  of  making  roads,  and  where 
the  public  would  be  equally  well  accommodated  by  the 
laying  out  of  the  road  through  such  lands,  it  would  be 
highly  improper  for  the  oommissioners  of  highways  to 
attempt  to  lay  out  a  road  through  a  court  yard  or 
enclosure  attached  to  a  dwelling  house  or  manufactory, 
although  such  yard  or  enclosure  was  not  absolutely  neces- 
sary to  its  use  or  enjoyment  But  in  the  case  of  urban 
property,  where  vacant  ground  for  the  location  df  streets 
is  not  so  easily  obtained,  and  where  a  particular  location 
is  frequently  a  matter  of  importance  to  that  part  of  the 
community  for  whose  accommodation  the  street  or  high- 
way is  principally  iirtended,  the  restriction  is  more  limited* 
(Id.)  It  i»  not  necessary  that  the  yard  should  be  protected 
by  fences,  but  it  nmst  be  defined  in  some  may,  either  by  an 
enclosure,  by  visible  marks,  or  by  a  definite  occupation 
within  certain  exterior  lines.  {People  v.  Eingman^  24  N. 
T.  B.  562.)  -Thus,  where  there  was  unoccupied  land 
adjacent  to  a  saw  mill,  and  belonging  to  the  mill  owner,  a 
portion  of  which  was  used  to  deposit  logs,  and  to  pile 
lumber,  it  was  hiBld  that  the  commissionei^  could  lay  out 
a  road  through  such  land,  but  were  bounc]^  to  leave  land 
enough,  between  the  road  and  the  mill,  out  of  which  the 
owner  could  form  a  mill-yard.  {Id.)  The  extent  of  the 
area  to  be  thus  left  is  not  a  question  affecting  their  juris- 
diction,  but  is  a  matter  which  the  law  has  committed  to 
their  official  discretion.  It  is  possible  that  a  clear  abuse 
of  their  authority  might  subject  them  to  an  action  on  the 
case  at  the  suit  of  the  party  injured;  but,  so  far  as  the 
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public  is  concerned,  the  highway  thus  laid  out  is  a  legal 
highway,  and  it  is  the  duty  of  the  commissioners  to  pro- 
ceed to  open  it.    {Id.) 

The  term  ''yard  or  enclosure"  applies  as  well  to  the 
court  yard  contiguous  to  a  building  or  dwelling  as  to  lands 
adjacent  to  trade  fixtures  and  erections.  {Olark  v.  PJielp^^ 
4  Caw.  190;  Lansing  y.  Camodl^  4  Paiges  519.)  And 
where  the  commissioners  had  laid  out  a  road  through  the 
door-yard  of  a  person,  leaving  his  wdl,  cow-shed,  and  part 
of  his  corn-crib  in  the  street,  it  was  held  that  the  proceed- 
ing was  Yoid  on  the  ground  of  excess  of  jurisdiction. 
{Exparte  Clapper,  3  mil,  458.) 

A  highway  cannot  be  laid  out  over  grounds  acquired  by 
a  railroad  corporation  for  the  site  of  an  engine  house,  Ac, 
necessary  for  ltd  use  at  a  station.  {Albany  Northern  72, 
R.  Co.  y.  BrmoMll,  24  N.  T.  B.  345.) 

A  highway  may  be  laid  along  a  ditch  or  canal  by  which 
water  is  conducted  to  a  mill,  and  it  may  comprehend  such 
ditch  or  canal,  in  whole  or  in  part,  within  the  limits  of  the 
road;  but  if  it  is  necessary  to  work  the  road  to  its  entire 
width,  it  must  be  done  by  so  constructing  a  bridge  or  road- 
way over  the  channel  as  not  to  obstruct  the  flow  of  water. 
{People  V.  Eingrmn,  24  N.  T.  R.  559.) 

The  commissioners,  in  laying  out  a  highway,  exercise  a 
special  and  limited  jurisdiction,  and  although  it  may  be 
presumed,  until  the  contrary  appear,  that  they  have  acted 
legally,  it  is  quite  clear  that  their  acts  may  be  impeached 
by  showing  that  they  exceeded  their  power.  {Ex  parte 
Clapper,  8  Hill,  458.)     i 

6.  Oath  of  Fbeeholdebs,  when  Negessabt. 

No  highway  shall  be  laid  out  through  enclosed,  improved 
or  cultivated  land  without  the  consent  of  the  owner  or 
occupant  thereof,  unless  certified  to  be  necessary  by  the 
oath  of  twelve  reputable  freeholders  of  the  town,  in  the 
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manner  hereinafter  providecL     (1  B.  8.  514,  §  58.)    (For 
form  of  certificate,  see  Appendix  No.  46.) 

The  commissioners  have  no  jurisdiction  to  lay  out  s 
road  through  enclosed,  improved  or  cultivated  lands^  with- 
out  either  the  consent  of  the  owner  or  occupant,  or  unless 
certified  to  be  necessary  by  the  oath  of  twelve  reputable 
freeholders.  When  speaking  of  improved  land  it  is  gene- 
rally understood  to  be  such  as  has  been  reclaimed  and  is 
used  for  the  purposes  of  husbandry,  whether  api>ropriated 
to  tillage,  to  meadow  or  to  pasture.  Although  the  above 
section  uses  the  words  "  owner  or  occupant,^^  it  can  hardly 
be  supposed  that  where  the  land  is  occupied  by  a  tenant, 
his  consent  would  be  sufficient.  In  such  case  the  consent 
of  both  owner  and  occupant  should  be  obtained.  The 
consent  need  not  be  in  writing.  {Nbyea  v.  Chapm,  6  Wend. 
461;  People  v,  Albright,  14  Abb.  305;  23  Htm.  306.) 

Fr^older^  *  certificaJte.—ThQ  statute  by  freeholders, 
means  such  as  have  the  legal  title  to  real  estate — such  as 
are  freeholders  without  a  proceeding  in  court  to  make  or 
declare  them  so;  a  legal  title  to  land  is  requisite.  {People 
V.  Hynds,  30  N.  Y.  R.  472.)  It  will  be  presumed  by  the 
court,  that  the  freeholders  who  certify  to  the  necessity  of 
the  road  were  reputable  freeholders.  {Olark  v.  Phelps^ 
4  Cow.  190.)  If  there  be  not  a  certificate  by  twelve  ft-ee- 
holders,  the  subsequent  proceeding  will  be  void,  as  where 
one  omits  to  sign  the  certificate,  or  is  not  a  freeholder. 
{T&um  of  Gullattn  v.  Loacks,  21  Baarb.  578;  People  v. 
Conrndesioners  of  Seward,  27  Barb.  94;  People  v.  B^/nds, 
eupra.)  A  recital  in  the  order  laying  out  a  road,  that 
twelve  freeholders  have  certified  as  to  its  necessity,  is  not 
conclusive  evidence  of  the  fact.  That  being  a  jurisdic- 
tional fact,  is  open  to  contradiction.  {People  v.  Qomnw^ 
eioners  of  Seward,  supra.) 

The  freeholders  that  m^e  the  certificate,  are  not  to  be 
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interested  in  the  lands  through  which  the  road  is  to  be 
laid,  nor  of  kin  to  the  owner  thereof.  (1  i2.  S*  514,  §  6(X) 
But  if  the  certificate  is  made  by  more  than  twelve  free- 
holders^  some  of  whom  are  disqualified  by  reason  of  kin- 
ship or  interest,  the  proceedings  will  be  valid,  provided 
twelve  of  the  number  are  competent,  as  when  the  certifi- 
cate is  signed  by  twenty,  and  five  are  of  kin  to  the  owner. 
{OoffmnMsianers  of  Carmd  v.  JvdgeB  qf  P%dn(xm^  7  Wend. 
S64.)  The  term  "  kin ''  includes  all  related  within  the  ^ 
ninth  degree.  {People  v.  Cline^  23  Bcarb.  197.)  A  person 
hpldizig  a  l^;al  title  in  a  purely  fidudary  capacity-<-as  one 
of  the  trustees  of  a  religious  society — ^is  not  an  owner 
within  the  provision  excluding  those  of  kin  to  the  owner 
from  certifying  as  fi:eeholders.  (Id.)  (For  form  of  cer- 
tificate;, see  Appendix  No.  46.) 

Notice  of  applioation. — ^Every  person  who  shall  apply 
for  the  laying  out  of  the  highway  through  any  such  land, 
shall  cause  notices  in  writing  to  be  posted  up  at  three  of 
the  most  public  places  of  the  town,  specifying  as  near  as 
may  be  the  route  of  the  proposed  highway,  the  several 
tracts  of  Umd  through  which  the  same  is  proposed  to  be 
laid,  and  the  time  and  place  at  which  the  freeholders  will 
meet  to  examine  the  ground.  Every  such  notice  shall  be 
posted  up  at  least  six  days  before  the  time  specified  therein 
for  the  meeting  of  the  freeholders.    (1  R.  8.  514,  §  59.) 

It  is  not  necessary  for  the  applicant  to  specify  courses 
and  distances.  That  is  the  business  of  the  commissioners, 
if  they  conclude  to  lay  out  the  road.  The  application  will 
be  sufficient  if  it  give  the  termini  and  general  route  of  the 
proposed  road.  {People  v.  Judges  of  Dvlchessj  23  Wend. 
S60;  Bollock  v.  Woolset/,  23  Wend.  328.)  (For  form  of 
notice,  see  Appendix  No.  43.) 

Proceedings  thereon. — If  twelve  reputable  freeholders 
of  the  town,  not  interested  in  the  lands  through  which  . 
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the  road  is  to  be  laid  out,  nor  of  kin  to  the  owner  tliereof^ 
shall  appear  at  the  time  and  place  specified  in  the  notiee, 
they  shall  then  be  »wom  by  a  justice  of  the  peace,  or  any 
ofScer  antfaorized  to  administer  oatln,  well  and  truly  to 
examine  and  certify  in  regard  to  the  necesMty  and  pro- 
priety of  the  highway  applied  for.  {IB.  S.  514,  §  60.) 
The  commissioners  have  no  anthority  to  act  matil  twelve 
freeholders  certify  to  the  necessity  of  the  road.  K  there 
are  not  that  number  of  qualified  freeholders,  all  sab^^ 
quent  proceedings  will  be  void.  {CommtMioners  of  Car" 
mel  V.  Jndge^of  Putnam,  1  Wend.  264;  People  v.  Hynd»^ 
30  N.  Y.  R.  472.)  See  the  remarks  above,  as  to  the 
character  and  qualifications  of  the  freeholders. 

To  examine  rotUe. — They  shall  thetu  personally  examine 
the  route  of  such  highway,  and  shall  hear  any  reason  that 
may  be  offered  for  or  against  laying  out  t^e  same.  If 
they  shall  be  of  opiniop  that  such  highway  is  necessaiy 
and  proper,  they  shall  make  and  subscribe  a  certificate  in 
writing  to  that  effect,  which  shall  be  delivered  to  the  conv 
missioners  of  highways  of  the  town.  (1  jB.  S.  514,,  ^  61*) 
(For  form  of  certificate,  see  Appendix  No.  46.) 

The  fireeholders  act  upon  the  notice  of  the  applicant 
and  general  description  of  the  route  therein,  and  have  no 
authority  to  locate  it  with  greater  particularity.  They 
determine  whether  such  highway  is  necessary  and  proper, 
leaving  the  particular  route  to  the  decision  of  those  whose 
business  it  is  to  lay  out  the  road.  {HcUlocJe  v.  Woolsejf^ 
23  Wmd.  328;  People  v.  Jvdge»  of  Dutchess,  23  Wend. 
863.)  This  certificate  should  be  filed  in  the  town  clerk's 
ofiice.  It  is  a  public  docmnent,  open  for  inspection  by  all 
the  inhabitants  of  the  town  in  which  the  road  is  laid  out; 
and,  if  it  come  into  the  hands  of  a  stranger,  not  a  com- 
missioner of  highways,  the  court  will  compel  him  by 
attachment  to  file  it  with  the  town  clerk.  {People  v.  Vcul^ 
2  Cow.  623.) 
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» 
Jvrors  not  to  be  paid. — No  compensation  shall  be  allowed 

any  juror  for  examining  and  certifying  in  regard  to  the 

necessity  and  propriety  of  any  highway  being  laid  out, 

altered  or  discontinued,  nor  for  appearing  to  make  such 

examination.  (Laws  1845,  ch,  180,  ^  14.) 

Nopce  to  occupants, — Before  the  commissioners  shall 
determine  to  lay  out  the  highway  so  applied  for  and  cer- 
tified, they  shall  cause  notices  in  writing  to  be  given  to 
the  occupant  of  the  land  through  which  the  road  is  to 
run,  of  the  time  and  place  at  which  they  will  meet 
to  decide  on  the  application.  The  notice  shall  be  served 
by  delivering  the  same  to  such  occupant,  or  if  he  be 
absent,  by  leaving  the  same  at  his  dwelling  house;  and,  in 
either  case,  at  least  three  days  before  the  time  of  meeting. 
(12?.  S.  514,  §  62.)  (For  form  of  notice,  see  Appendix 
No.  47.) 

The  commissioners  may  refuse  the  application  to  lay  out 
the  road,  even  after  the  jury  have  certified  to  its  propriety. 
The  notice  is  to  be  served  on  the  occupant  of  the  land. 
An  occupant  may  have  very  little  interest  in  the  premises. 
It  is  his  duty,  however,  if  a  tenant,  to  notify  his  landlord. 
Without  such  notice,  the  commissioners  have  no  authority 
to  proceed,  and  the  fact  that  the  occupant  was  present  and 
sworn  as  a  witness,  will  not  be  deemed  a  waiver  of  notice. 
{Pe<ypleY.  Osbom,  20  Wend.  186.) 

■ 

Description  of  road. — The  commissioners  shall  meet  at 
the  time  specified  in  the  notice,  and  shall  hear  any  reasons 
that  may  be  ofiered  for  or  against  laying  out  the  highway. 
If  they  shall  determine  to  lay  out  such  highway,  they  shaJl 
make  out  and  subscribe  a  certificate  of  such  determination, 
describing  the  road  so  laid  out,  particularly,  by  routes  and 
bounds,  and  by  its  courses  and  distance,  and  shall  deposit 
the  same  with  the  town  clerk.  (1  Ji.  8.  514,  ^  63.)  (For 
form  of  certificate,  see  Appendix  No.  44.) 
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The  determination  of  the  commissioners  must  be  con- 
fined to  the  highway  applied  for,  but  they  are  not  limited 
to  the  precise  rofut^  specified  in  the  application;  they  may, 
in  the  exercise  of  a  sound  discretion,  make  such  variationB 
as  they  may  think  proper.  The  departure,  however,  from 
the  proposed  route  must  not  be  so  great  as  to  induce  the 
belief  that  the  preliminary  proceedings  have  been  wholly 
disregarded;  the  general  course  pf  the  road  must  be  pre- 
served. {Hdloch  V.  Woolsey,  23  Wend.  328;  Woolm/  v. 
Tompkins,  23  Wend.  324.) 

The  certificate  of  the  commissioners  required  by  the 
above  section  will  be  sujBELciently,  conformable  to  the  statute, 
if  in  the  description  of  the  road  a  single  line  is  given  wiUi 
the  courses  and  distances.  {Id.')  Since  the  statute  pre- 
scribes the  width,  an  order  laying  out  a  road  is  sufficiently 
explicit  if  it  specifies  the  central  line.  {Lawton  v.  Com> 
ndsstonersof  OaafrJbridge,  2  Cainea  179;  People  v.  Commis' 
sioners  of  Scdem,  1  Gow.  23.)  If  a  single  line  is  run,  it 
must  be  intended  to  be  the  centre  of  the  road,  unless  some- 
thing appears  from  the  record  to  show  that  such  was  not 
the  intention  of  the  commissioners.  {People  v.  Govnams- 
sioners  of  Redhook,  13  Wend.  310.)  When  a  single  line 
is  run,  and  a  specification  given  of  the  quantity  of  land 
which  the  road  will  take  from  each  proprietor  over  whose 
grounds  it  passes,  the  width  may  be  ascertained  by  a 
simple  calculation.  {Id.)  It  is  also  held,  that  the  certifi- 
cate of  the  commissioners  will  be  sufficient  if  it  state  the 
termini  (that  is  the  beginning  and  end)  of  the  road,  and 
its  route  by  courses  and  distances;  it  is  not  necessary  that 
it  state  the  bounds  of  each  course.  {Woolsey  v.  Tomp- 
kins,  23  Wend.  324.)  It  is  advisable,  however,  that  all  the 
bounds  and  width,  as  well  as  the  courses,  be  particularly 
stated,  to  avoid  uncertainty  and  controversy.  (See  Appen- 
dix No.  44.) 
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7.  How  Laid  oirr  Aobobs  Bailboad  Tracks. 

It  sittU  be  lawful  for  the  authorities  of  any  city,  Tillage 
or  town  in  this  State,  who  are  by  law  empowered  to  lay 
out  streets  and  highways,  to  lay  out  any  street  or  high* 
way  across  the  track  of  any  railroad  now  laid,  or  which 
may  hereafter  be  laid,  without  compensation  to  the  corpo- 
ration owning  such  railroad;  but  no  such  street  or  high* 
way  shall  be  actually  opened  for  use  until  thirty  days  after 
notice  of  such  laying  out  has  been  served  personally  upon 
the  president,  vice-president,  treasurer  or  a  director  of  such 
corporation.    {Laws  1853,  ch.  62,  §  1.)    (See  form  No.  48.) 

A  highway  cannot  be  laid  out  over  grounds  acquired 
by  a  railroad  corporation  for  the  site  of  an  engine  house, 
Ac,  necessary  for  its  use  at  a  station.  {Albany  Northern 
Bailroad  Company  v.  JBrownell,  24  Jf.  T.  R.  346.)  The 
above  statute  does  not  violate  the  constitutional  provisions 
against  taking  private  propeirty  for  public  use,  or  impair- 
ing the  obligation  of  contracts.    (Id.) 

Bailroad  corporations  to  take  road  across  their  tracks. — 
It  shall  be  the  duty  of  any  railroad  corporation  across 
whose  track  a  street  or  highway  shall  be  laid  out  as 
aforesaid,  immediately  after  the  service  of  said  notice,  to 
cause  the  said  street  or  highway  to  be  taken  across  their 
track,  as  shall  be  most  convenient  and  useful  for  public 
travel,  and  to  cause  all  necessary  embankments,  excava- 
tions and  other  work  to  be  done  on  their  road  for  that 
purpose;  and  all  the  provisions  of  the  act  passed  April 
second,  eighteen  hundred  and  fifty,  in  relation  to  crossing 
streets  and  highways,  already  laid  out,  by  railroads,  and 
in  relation  to  cattle  guards,  and  other  securities  an/d 
fecilities  for  crossing  such  roads,  shall  apply  to  streets 
and  highways  hereafter  laid  out.     {Lam  1853,  ch,  62,  §  2.) 

Penalty  for  neglect  or  refusal. — ^If  any  railroad  corpo- 
ration  shall  neglect  or  refuse,  for  thirty  days  after  the 
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service  of  the  notice  aforesaid,  to  cause  the  neoessaiy 
work  to  be  done  and  completed,  and  improvements  made 
on  such  streets  or  highways  across  their  road^  they  sh&ll 
forfeit  and  pay  the  sum  of  twenty  dollars  for  every  sub- 
sequent day's  neglect  or  refusal,  to  be  recovered  by  the 
officers  laying  out  such  street  or  highway,  to  be  expended 
on  the  same;  but  the  time  for  doing  said  work  may  be 
extended,  not  to  exceed  thirty  days,  by  the  county  judge 
of  the  county  in  which  such  street  or  highway,  or  any 
part  thereof,  may  be  situated,  if  in  his  opinion  the  said 
work  cannot  be  performed  within  the  time  limited  by 
this  act.     {Id-  §  3.) 

8.   Between  Different  Towns  ob  Counties. 

Dimgreemmt  respectinff  certain  roads. — ^When  the  com- 
missioners of  highways  of  any  town  shall  disagree  with 
the  commissioners  of  any  other  town  in  the  same  county, 
relating  to  the  laying  out  of  a  new  road,  or  the  alteration 
of  an  old  road,  extending  into  both  towns;  or  when  the 
commissioners  of  a  town  in  one  county  shall  disagree  with 
the  commissioners  of  a  town  in  another  county,  relative 
to  laying  out  a  new  road,  or  altering  an  old  road,  which 
shall  extend  into  both  counties,  the  commissioners  of 
both  towns  shall  meet  together  at  the  request  of  either 
disagreeing  commissioners,  and  make  their  determination 
upon  such  subject  of  disagreement.     (1  jB.  i9.  516,  §  72.) 

Boad  upon  line  of  two  tovma, — Whenever  it  shall  be- 
come necessary  to  have  a  highway  upon  the  line  between 
two  towns,  such  highway  shall  be  laid  out  by  two  or  more 
of  the  commissioners  of  highways  of  each  of  said  towns, 
either  upon  such  line,  or  as  near  thereto  as  the  convenience 
of  the  ground  will  admit,  and  they  may  so  vary  the  same 
either  to  the  one  or  to  the  other  side  of  such  line,  as  they 
may  think  proper.     (1  72.  /S^.  516,  §  73.) 
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JSbto  divided  into  dzMrids. — ^It  shall  be  the  duty  of  the 
same  commissioners,  when  they  lay  out  such  highway,  to 
divide  it  into  two  or  more  road  districts,  in  such  manner 
that  the  labor  and  expense  of  opening,  working  and 
keeping  in  repair  such  highway,  through  each  of  the  said 
districts,  may  be  equal  as  near  as  may  be,  and  to  allot  an 
equal  number  of  the  said  districts  to  each  of  the  said 
towns.     (1  R.  S.  516,  §  74.) 

JEffeot  of  allotment. — ^Each  district  shall  be  considered 
as  wholly  belonging  to  the  town  to  which  it  shall  be 
allotted,  for  the  purpose  of  opening  and  improving  the 
road,  and  for  keeping  it  in  repair;  and  the  commissioner 
shall  cause  such  highway,  and  the  partition  and  allotment 
thereof,  to  be  recorded  in  the  office  of  the  town  clerk  in 
each  of  their  respective  towns.     (1  jR.  /S'.  517,  §  75.) 

Where  an  encroachment  has  occurred  upon  a  highway 
running  on  the  line  between  two  towns,  the  commission- 
ers of  both  towns  cannot  unit^  as  plaintiffs,  and  bring  an 
action  to  recover  the  penalty  or  forfeiture.  {Bradley  v. 
Blair,  17  Barb.  480.) 

Former  roac?«.7— All  highways  heretofore  laid  out  upon 
the  line  between  any  two  towns,  shall  be  divided,  allotted, 
recorded  and  kept  in  repair  in  the  manner  above  directed. 
(1/2.5.517,^76.) 

9.  Width  of  Roads. 

All  public  roads  to  be  laid  by  the  commissioners  of 
highways  of  any  town,  shall  not  be  less  than  three  rods 
wide,  and  all  private  roads  shall  not  be  more  than  three 
pods  wide.  (1  R.  8.  517,  ^  80.) 

This  applies  only  to  roads  laid  out  by  the  conmiission- 
ers.  Where  roads  are  claimed  from  a  user  of  twenty 
years,  they  may  be  more  or  less  than  three  rods  wide; 
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the  width  will  depend  on  the  actual  user.  {Harlow  y. 
EhmdBUm^  6  Gmo.  189.) 

But  it  is  the  duty  of  the  commiBsioners  to  order  the 
overseers  of  highways  to  open  all  roads  to  the  width,  of 
two  rods  at  least,  which  they  shall  judge  to  have  been 
used  as  public  highways  for  twenty  years.  (1  JR.  8*  521, 
^  101.) 

The  jury,  which  is  called  to  determine  the  disputed 
question  of  an  encroachment,  have  no  power  to  deter* 
mine  the  question  of  the  width  and  boundaries  of  a  high- 
way, according  to  the  previous  dedication  or  use,  which 
has  been  neither  laid  out  nor  ascertained  and  described 
by  the  conunissioners  of  highways.  That  duty  belongs 
exclusively  to  the  commissioners,  and  is  to  be  performed 
by  them  in  an  entirely  different  manner.  {Talmage  v. 
mmtting,  29  N.  F.  R.  447.) 

Where  a  road  is  ordered  by  the  commissioners  to  be 
laid  out  for  a  part  of  the  distance,  three  rods  in  width, 
and  for  the  residue  of  the  distance,  which  is  on  the  bed 
or  track  of  an  old  road  used  for  more  than  twenty  years, 
6jdo  rods  in  width,  the  proceedings  are  not  vitiated  and 
rendered  void  by  the  provision  in  the  order,  allowing  a 
road  to  be  opened  which  is  only  two  rods  wide.  Begard'> 
ing  the  first  part  of  the  order,  laying  out  the  road  up  to 
the  point  of  intersection  with  the  old  road,  as  one  in  per- 
fect accordance  with  the  powers  of  the  commissioners, 
and  the  residue,  which  follows  the  old  road,  as  a  descrip- 
tion of  the  old  road  to  be  recorded,  and  for  the  purpose 
of  having  it  opened  two  rods  in  width  by  a  subsequent 
order  to  that  effect;  the  whole  is  consistent  and  har- 
monious, and  entirely  within  the  power  of  the  commis- 
sioners. {Snyder  v.  Plass,  28  Jfl  Y.  R.  465.) 

Where  roads  are  laid  out  under  the  statute,  they  will 
be  deemed  to  be  at  least  three  rods  wide,  and  a  person 
will  be  liable  for  an  obstruction  within  that  width. 
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10.  B0AD8  ALONG  Division  Lines. 

Whenever  a  public  or  private  road  shall  be  laid  along 
the  division  line,  between  the  lands  of  two  or  more  per- 
sons, and  wholly  upon  one  side  of  said  line,  and  the 
lands  upon  both  sides  of  said  division  line  shall  be  culti- 
vated or  improved;  then,  and  in  that  case,  the  person 
owning  or  occupying  the  lands  joining  said  road,  shall 
be  paid  for  building  and  maintaining  such  additional  fence, 
as  he  may  be*required  to  build  or  maintain,  by  reason  of 
the  laying  out  and  opening  said  road;  which  said  dama- 
gM  Bhall  be  ascertained  and  detemined  in  the  same 
manner  that  other  damages  are  now  ascertained  and 
determined  in  the  laying  highways  on  private  roads. 
{Lam  1853,  ch.  174,  ^  16.) 

11.  Removal  at  Fences. 

Whenever  the  commissioners  of  highways  shall  have 
laid  out  any  public  highway,  through  any  inclosed,  culti- 
vated or  improved  lands,  in  conformity  to  the  provisions 
of  this  title,  and  their  determination  shall  nt)t  have  been 
appealed  from,  they  shall  give  the  owner  or  occupant  of 
the  land  through  which  such  road  shall  have  been  laid, 
sirty  days'  notice  in  writing  to  remove  his  fences.  K  such 
owner  shall  not  remove  his  fences  within  the  sixty  days, 
the  commissioners  shall  cause  such  fences  to  be  removed, 
and  shall  direct  the  road  to  be  opened  and  worked.  (1  B. 
S.  520,  ^  96.) 

If  the  determination  of  the  commissioners  shall  have 
been  appealed  from,  then  the  sixty  days'  notice  shall  be 
^ven  after  the  decision  of  the  judges  upon  such  appeal 
shall  have  been  filed  in  the  office  of  the  town  clerk  of  the 
town.    (1  R.  8.  520,  ^  97.) 

Sixty  days'  notice  must  be  given  before  proceeding  to 
open  the  road,  as  well  where  it  has  been  establishsd  by  an 
alteration  made  by  judges  after  the  same  has  been  laid  out 
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by  them  on  appeal,  as  when  a  road  is  originally  laid  out 
by  commissioners.  Actual  notice  must  be  shown,  as  it 
will  not  be  presumed.  {Case  v.  Thompson^  6  Weiid*  634.) 
Though  a  road  has  been  laid  out,  the  owner  is  entitled 
to  sixty  days'  notice  to  remove  his  fences,  and  the  over- 
seer has  no  right  to  abate  or  remove  them  without  such 
notice.  {Kdley  v.  Hortorij  2  Cow.  424.)  (For  form  of 
notice,  see  Appendix  No.  49.) 

12.  To  BE  Opened  and  Worked  WrmiN  Six  Years. 

Every  public  highway  and  private  road ,  already  laid 
out,  and  dedicated  to  the  use  of  the  public,  that  shall  not 
have  been  opened  and  worked  within  six  years  from  the 
time  of  its  being  so  laid  out,  and  every  such  highway 
hereafter  to  be  laid  out,  that  shall  not  be  opened  and 
worked-within  the  like  period,  shall  cease  to  be  a  road 
for  any  purpose  whatever;  but  the  period  during  which 
any  suit,  mandamus,  certiorari  or  other  proceeding  shall 
have  been,  or  shall  be  pending,  in  regard  to  any  such 
highway,  shall  form  no  part  of  said  six  years,  and  all 
highways  that  have  ceased  to  be  traveled  or  used  as 
highways  for  six  years,  shall  cease  to  be  a  highway  for  any 
purpose.  (1  li,  8*  520,  %  99,  as  amended  1861,  cA.  311.) 
.  The  provisions  of  this  act  apply  to  every  public  high-, 
way  and  private  road  laid  out  and  dedicated  to  the  use  of 
the  •  public  within  the  last  six  years,  and  to  every  such 
highway  hereafter  to  be  laid  out.  {Lawa  1861,  cA.  311,  ^  2.) 

The  limitation  of  the  second  section  prevents  the  appli- 
cation of  that  law  to  a  case  where  a  road  has  been  a  public 
highway  by  user  up  to  1844,  when  it  was  shut  up  for -a 
period  of  over  six  years,  when  it  was  again  opened,  and 
has  since  been  used  by  the  public  down  to  the  time  of  the 
trial  in  1865.     {Amsbey  v.  Hinds,  46  Barb.  622.) 

The  commissioners  have  six  years  in  which  to  cause  the 
roads  they  have  laid  out  to  be  opened  and  worked,  but  if 
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it  be  not  done  Tnthin  that  period,  their  order  laying  out 
the  road  has  no  legal  effect.  The  road  must  be  both 
opened  and  worked.  It  is  not  necessary  that  every  part 
of  it  should  be  worked.  The  statute  does  not  prescribe 
bow  well  or  how  much  it  shall  be  worked.  {Masrble  v. 
Whitney,  28  N.  T.  B.  297;  Walker  v.  Caytcood,  81  Jf.  T. 
R.  51.)  Where  after  the  making  of  an  order  by  the 
oommissioners  of  highways  in  1839,  for  laying  out  a  road, 
the  road  was  that  year  opened  in  feu^t,  and  during  1839 
and  succeeding  years,  was  opened  and  partially  worked 
throughout  the  routes,  and  was  traveled  by  the  public 
more  or  lesa  every  year  from  the  time  of  its  being  laid 
out,  opened  and  worked,  it  was  held  that  this  was  an 
opening  and  working  of  the  road  within  six  years,  as  con- 
templated by  the  statute.    {Marble  v.  Whitney,  mprcu) 

The  statute  applies  only  to  those  cases  where  there  has 
been  a  failure  to  open  and  work  the  road  at  all,  and  not 
where  the  highway  has  been  in  full  use  ibr  the  whole  time, 
though  not  in  all  places  open  to  its  full  width.  The  fail- 
ure, by  the  commissioners,  to  cause  a  highway,  long  in  use, 
to  be  opened  to  its  full  statute  width  for  a  period  of  thirty 
years,  does  not  operate  to  extinguish  the  rights  of  the 
public  to  tlie  parcel  not  so  opened  and  worked.  {Walker 
V.  Cayioood,  e^fpnu)  K  the  road  has  been  properly  laid 
out  and  recorded,  though  not  opened  to  its  full  width  for 
over  six  years,  the  commissioner  may  proceed  to  so  open 
it,  and  may  remove  the  fences  thereon — ^and  the  fact  that 
the  road  has  been  used  at  a  less  widtb  than  laid  out  for 
over  twenty  years,  will  not  prevent  a  I'emoval  of  the 
fences.    {Id.) 

13.  What  Boads  abb  Publig  Highways. 

All  public  highways  now  in  use  heretofore  laid  out,  and 
allowed  by  any  law  of  this  State,  of  which  a  record  shall 
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have  been  made  in  the  ojflSioe  of  the  clerk  of  the  county  or 
town,  and  all  roads  not  recorded  which  have  been  or  shall 
hate  been  used  as  public  highways  for  twenty  years  or 
more,  shall  be  deemed  public  highways,  but  may  be  altered 
in  conformity  to  the  provisions  of  this  title.  (1  R.  S. 
§21,  §  100.) 

This  but  enacts  what  the  common  law  has  already 
declared,  that  roads  which  have  been  used  as  public  high- 
ways for  twenty  years,  though  not  recorded,  shall  be 
deemed  public  highways.  {Pt3ople  v.  Judges  of  Covriland^ 
24  Wend.  491.  (See  ante  p.  46,  et  seq.)  It  is  the  duty  of 
the  commissioners  to  cause  such  roads  to  be  nscertained, 
described  and  entered  of  record  in  the  town  clerk's  ojflSioe. 
(See  farther  on  the  subject,  ante  p.  69,) 

A  way  which  has  been  neither  laid  out  and  entered  of 
record  as  required  by  law,  nor  used  as  public  highway  for 
twenty  years,  is  not  a  highway. 

14.  When  Tubnfikb  Boads  to  bboomb  HioHWi^TS. 

Whenever  any  turnpike  corporation  shall  become  dis- 
solved or  the  road  discontinued,  its  road  shall  become  a 
public  highway,  and  be  subject  to  all  the  legal  provisions 
regulating  highways.     {I/ncs  1838,  ch.  262,  §  1.) 

15.  Special  Oobimissionebs  to  Lay  oirr  Boads. 

It  was  provided  by  an  act  to  enlarge  the  powers  of 
boards  of  supervisors,  {Lau>8 1838,  ch.  314,  §  1,  sfub.  4),  that 
the  supervisors  of  each  county  have  power,  at  their  annual 
meeting,  or  when  lawfully  convened  at  any  other  meeting, 
to  appoint  special  commissioners  to  lay  out  public  high- 
ways in  those  cases  where  they  shall  be  satisfied  that  the 
road  applied  for  is  important,  and  that  the  authority  now 
conferred  by  law  upon  commissioners  of  highways  cannot 
or  will  not  be  exercised  to  accomplish  the  laying  out  of 
fiuch  road. 
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But  such  power  shall  not  be  exercised  by  any  board  of 
supervisors  unless  the  applicant  therefor  shall  prove  to 
such  board  of  supervisors  the  service  of  a  notice,  in  writing, 
on  a  commissioner  of  highways  of  each  town  through  and 
into  which  any  such  highway  is  intended  to  be  laid,  at 
least  six  days  previous  to  preseiiting  such  application, 
specifying  therein  the  object  thereof,  and  names  of  per- 
sons proposed  to  be  appointed  such  commissioners. 
{Lam  1848,  ch.  164.) 

The  supervisors  shall  have  power  to  provide  for  the 
paymenjb  of  the  special  commissioners  appointed  under  the 
above  provision,  for  .their  time  and  expenses. 

The  decisions  made  by  said  wmnussioners  may  be 
appealed  from  and  reviewed  in  the  same  manner,  and 
with  the  like  authority,  as  is  allowed  by  law  in  the  cases 
of  roads  laid  oiit  by  the  commissioners  of  highways  of 
any  town. 

The  roads  so  to  be  laid  out  by  such  special  commis- 
sioners, or  the  same  as  settled  on  appeal,  shall  be  recorded, 
opened  and  worked  as  public  highways  of  the  towns  in 
which  they  are  respectively  situated,  in  the  same  manner 
as  other  highways  of  the  town  are  now  required  by  law  to 
be  recorded,  opened  and  worked.  {Laws  1838,  cA,  3 14,  ^  4.) 

16.  Papbbs,  When  and  Whebb  Fujbd. 

All  applications,  certificates,  and  other  papers  relating 
to  the  laying  out,  altering  or  discontinuing  of  any  road 
shall  be  filed  by  the  commissioners  of  highwiLys,  as  soon 
as  they  shall  have  decided  thereon,  in  the  office  of  the 
town  clerk  of  the  town.  (1  B.  8.  518,  §  83. 
'  For  the  law  relating  to  appeals  from' the  determination 
ef  the  commissioners  laying  out  or  refusing  to  lay  out  a 
road,  and  for  that  relating  to  the  assessment  of  damages 
for  laying  out  a  road,  see  hereafter. 
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CHAPTER    IX. 


ALTEBING  AND  BIflOONTINUINO  HIOHWAT8. 


1.  Altering  hi^wayt. 

%  Diaeonturaing  highway. 

S.  DMOontimumce  by  Bon-ntar. 


4.  Description  of  road  abandoQed. 

5.  Eflbetofdiaooatinnaaea. 


1.    AliTBBING  HlOHWATS. 

As  we  have  already  Been,  the  commissioners  of  high- 
ways have  power,  and  it  is  their  duty,  to  alter  such 
highways  as  they,  or  a  majority  of  them,  shall  deem 
inconvenient  {Ante  p.  68.)  This  power  to  alter  is  given 
for  the  purpose  of  making  the  road  better  by  changing 
its  site,  and  should  only  be  exercised  when  the  road  is 
deemed  inconvenient.  They  may  restore  the  boundaries 
and  fences  of  a  highway  to  its  original  Unes;  and  if  it 
passes  by  or  through  an  inconvenietit  place,  they  may 
change  its  location;  but  if,  in  so  doing,  it  becomes  neces- 
sary to  take  more  or  other  lands  of  the  adjoining  pro- 
prietor, compensation  therefor  must  be  made  the  same 
as  on  the  original  location.  (See  People  v.  Judges  of 
Oavrtland,  24  Wend.  493.)  (See  form  of  order,  Appen- 
dix No.  50.) 

Application. — ^The  commissioners  may  alter  a  road 
without  any  application  {Gouid  v.  Qlass^  19  Barb.  179), 
or  upon  the  application  of  any  person  living  in  the  town, 
liable  to  be  assessed  for  highway  labor  (1  JR,  8.  513, 
^  54),  or  upon  the  application  of  any  {>erson  liable  to  be 
assessed  for  highway  labor,  and  owning  lands  in  a  town 
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in  which  he  is.  not  a  resident  {Iaxim  1836,  ch.  122;  People 
V.  Eggleatcn^  13  How.  123.)  Where  application  is  made, 
it  must  be  in  writing,  addressed  to  the  commissioners, 
and  signed  by  the  person  applying.  {Id.)  (See  form 
No.  51.) 

• 
Withofut  jvry. — The  commissioners  have  power  to  alter 
«  public  highway  without  the  intervention  of  a  jury.  It 
is  only  in  case  of  laying  out  a  new  road  through  improved 
lands,  or  the* discontinuing  of  an  old  one,  that  the  ex- 
amination and  certificate  of  a  jury  is  necessaiy.  {Garret 
son  V.  Clark,  LoIoTj  162.) 

Survey. — ^Whenever  the  commissioners  shall  alter  any 
road,  either  upon  application  or  otherwise,  they  shall 
cause  a  survey  to  be  made  of  such  road,  and  shall  incor- 
porate such  survey  in  an  order  to  be  signed  by  them,  and 
to  be  filed  and  recorded  in  the  office  of  the  town  clerk, 
who  shall  note  the  time  of  recording  the  same.  (1  B.  S. 
513,  ^  55.)  As  to  the  manner  in  which  the  survey  is  to 
be  made,  see  em^,  chap.  VlLL 

Order  to  be  posted.— It  is  the  duty  of  the  town  clerk 
whenever  any  order  of  the  conunissioners  for  altering  a 
road  shall  be  received  by  him,  to  post  a  copy  of  such 
order  on  the  door  of  the  house,  where  the  town  meeting 
is  usually  held;  and  the  time  hereafter  limited  for  appeal- 
ing from  such  order,  shall  be  computed  from  the  time  of 
recording  the  same.  (1.  R  8.  513,  §  56.) 

nhen  two  commissioners  may  act. — ^Any  two  commission- 
ers may  make  the  order  altering  a  highway,  provided  it 
shall  appear  in  the  order  filed  by  them,  that  all  the  com- 
missioners of  highways  of  the  town  met  and  deliberated 
ou  the  subject  embraced  in  such  order,  or  were  duly 
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notified  to  attend  a  meeting  of  the  commissioners  for  the 
purpose  of  deliberating  thereon.  (1  22.  S.  525,  ^  125.) 

The  order  must  be  sufficient  on  its  face.  Its  defects 
cannot  be  helped  out  or  supplied  by  parol.  {People  r. 
Hynds,  30  N.  T.  R.  473.)  Where  the  third  commis- 
sion£r  does  not  participate  in  the  proceeding,  the  order 
must  show  that  he  was  duly  notified  to  attend  for  the 
purpose  of  deliberating  on  the  subject  embraced  in  the 
order.  A  simple  allegation  that  he  has  been  duly  notified 
to  attend  is  insufficient.  {Mtch  r.  Commisataners  of  JSRrh- 
land,  22  Wend.  132.)  If  the  order  is  signed  by  only  two 
of  the  commissioners,  and  does  not  recite  the  fact  that 
the  third  participated  in  the  proceedings,  nor  that  he  was 
notified  to  do  so,  it  is  void.  {People  v.  Hynds,  wpra]  see 
also  ante  p.  84.) 

Disagreement  reiapectinff  certain  roads.— When  the  con> 
missioners  of  highways  of  any  town  shall  disagree  with 
the  commissioners  of  any  other  town  in  the  same  county, 
relating  to  the  alteration  of  an  old  road  extending  into 
both  towns;  or  when  the  commissioners  of  a  town  in  one 
county,  shall  disagree  with  the  commissioners  of  a  town  in 
another  county,  relative  to  altering,  an  old  road  which 
shall  extend  into  both  counties,  the  commissioners  of  both 
towns  shall  meet  together  at  the  request  of  either  disagree- 
ing commissioners,  and  make  their  determination  upon 
such  subject  of  disagreement.    (1  JR.  S.  516,  ^  72.) 

Papers  where  filed. — ^All  applications,  certificates  and 
other  papers  relating  to  altering  any  road,  shall  be  filed 
by  the  commissioners  of  highways,  as  soon  as  they  shall 
have  decided  thereon,  in  the  office  of  the  town  clerk  of 
the  town.    (1  B.  8.  518,  §  83.) 

Damages  and  appeals. — ^Damages  arising  from  the  alte- 
ration of  a  road,  are  to  be  assessed  in  the  same  manner 
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as  on  laying  out  a  road.  Appeals  from  the  order  of  the 
oommififlioners  altering,  or  refusing  to  alter  a  road,  are 
also  to  be  taken  in  the  same  manner  as  in  case  of  laying 
out  a  road.  For  the  law  and  practice  on  those  subjects, 
see  the  succeeding  chapters. 

2.  DisooflHTiNuiNa  Highway. 

The  commissioners  of  highways  have  power  to  discon- 
tinue such  old  roads  and  highways  as  shall  appear  to  them, 
on  the  oaths  of  twelre  freeholders  of  tibe  same  town,  to 
to  haye  become  unnecessary.    (1  /2.  8.  &02,  §  2.) 

A^licaHon* — They  may  proceed  to  discontinue  a  road 
of  their  own  motion,  and  without  any  application  there- 
for. {Govld  v.  Glass,  19  Barb.  179;  Marble  t.  Whitney, 
28  N.  T.  R.  297.)  Or  they  may  proceed  on  the  applica- 
tion of  any  person  living  in  the  town,  liable  to  be  assessed 
for  highway  labor  \1  B.  8.  513,  %  54);  or  of  any  person 
liable  to  be  assessed  for  highway  labor  and  owning  lands 
in  the  town,  although  he  be  a  resident  of  another  town. 
{Laws  1886,  cL  122.)  Every  such  application  shall  be  in 
writing,  addressed  to  the  commissioners  and  signed  by  the 
person  applying.    (Id.) 

The  application  to  lay  out  a  new  road,  and  to  discontinue 
an  old  <»ie,  may  be  in  one  form.  {People  v.  Boberison,  17 
Haw.  74.)    (See  form  No.  52.) 

Tv>o  commissioners  may  act. — ^Any  two  commissioners 
of  the  town  may  make  the  order  discontinuing  an  old  road, 
provided  it  appear  in  the  order  filed  by  them  that  all  the 
commissioners  of  highways  of  the  town  met  and  deliberated 
on  the  subject  embraced  in  the  order,  or  were  duly  noti- 
fied to  attend  a  meeting  of  the  commissioners  for  the  pur- 
pose of  deliberating  thereon.  (1  B.  8.  525,  §  125.)  The 
order  must  be  sufficient  on  its  face.    Its  defects  cannot  be 
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helped  out  or  supplied  by  parol.  If  it  is  signed  by  only 
two,  and  does  not  show  that  all  wei^  present  and  partici- 
pated in  the  proceedmgs,  or  were  notified  to  attend  a 
meeting  of  the  commissioners  for  the  purpose  of  deliberat- 
ing on  the  subject  of  the  order,  the  order  will  be  void. 
{People  V.  Uynds,  30  N.  ¥.  R.  470;  Fitch  v.  Ctmrnds- 
sianers  oflSrkland,  22  Wend.  135.)  (See  further  hereon 
ante  chap.  Yin.) 

To  enmmonjury. — ^Whenerer  application  shall  be  made 
for  the  discontinuance  of  an  old  road,  on  the  ground  that 
it  has  become  useless  and  unnecessary,  the  commissionei's 
of  highways  to  whom  such  application  shall  be  made, 
shall  siunmon  twelve  disinterested  freeholders  of  the  town 
to  meet  on  a  day  certain  to  consider  such  application. 
Such  freeholders,  when  met,  shall  be  sworn  well  and  truly 
to  examine  and  certify  in  regard  to  the  propriety  of  such 
discontinuance.     (1  H.  S.  517,  ^  81.) 

The  statute  does  not  require  the  commissioners  to  issue 
or  to  have  any  process — ^it  only  requires  them  to  summon 
the  freeholders.  The  fact  that  the  freeholders  have 
assembled  under  void  process  does  not  disqualify  them 
for  acting  when  they  are  afterwards  legally  requested  so 
to  do.  (See  People  v.  Oommiesioners  of  GreenJktsh,  24 
Wend.  367.)  It  seems  that  the  commissioners  must  them- 
selves summon  the  jury,  instead  of  calling  in  the  aid  of 
some  officer  who  usually  performs  such  services.    (Id.) 

Twelve  freeholders. — ^The  statute  by  freeholders  means 
such  persons  as  have  the  leffoi  title  to  real  estate — such  as 
are  freeholders  without  a  proceeding  in  court  to  make 
or  declare  them  so;  a  legal  title  to  lands  is  requisite. 
{People  V.  Hynda,  30  N.  T.  R.  472.)  The  commissioners 
have  no  authority  to  act  until  twelve  freeholders  certify 
that  the  road  is  useless  and  unnecessary.     If  there  are  not 
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that  number  of  qualified  freeholders,  all  subsequent  pro- 
ceedings will  be  void.  {Id.  Town  of  Oaiaiin  v.  Lovcks^ 
21  Boafb.  578.)  A  recital  in  the  order  discontinuing  a 
Toa4  that  twelve  freeholders  have  certified  that  it  b  use- 
less and  unnecessary  is  not  conclusiye  evidence  of  the  fact. 
That  is  a  jurisdictional  fact  and  is  open  to  contradiction. 
(See  People  v.  Oomndmoners  cf  Seward^  27  Barb.  94.) 
(See  further  as  to  the  qualification,  etc.,  of  the  freeholders, 
ante  chap.  Yin,  sub.  €.) 

Jury  to  be  woom. — ^The  jury  are  to  be  sworn  well  and 
truly  to  examine  and  certify  in  regard  to  the  propriety  of 
such  discontinuance.  Such  oath  may  be  administered  by 
one  of  the  commissioners.    {Law  1845,  chap.  180.) 

« 

Proceeding  of  jury. — They  shall  then  proceed  to  view 
such  road,  and  if  they  shall  be  of  opinion  that  the  same 
is  useless  and  unnecessary,  they  shall  make  and  subscribe 
a'  certificate  in  writing  to  that  effect,  which  shall  be  deliv- 
ered to  the  commissioners  of  highways,  who  shall  there- 
upon proceed  to  decide  upon  such  application.  (1  R.  8. 
518,  ^  82.)    (See  form  No.  53.) 

•  The  commissioners  have  no  power  in  any  cajse  to  dis- 
continue a  road  without  the  oath  of  the  freeholders. 
After  the  freeholders  have  made  the  certificate,  the  com- 
missioners may  grant  or  refuse  the  application.  An 
appeal  may  be  had  from  their  decision. 

■ 

Jury  not  to  be  paid. — No  compensation  shall  be  allowed 
any  juror  for  examining  and  certifying  in  regard  to  the 
propriefy  of  any  highway  being  discontinued,  nor  for 
appearing  to  make  such  examination.  {Laws  1845,  ch. 
180,  §  14.) 

Survey. — Whenever  the  conmiissioners  of  highways 
shall  discontinue  any  road,  either  upon  application  to 
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them  or  otherwise,  they  shall  cause  a  survey  to  be  made 

of  such  road,  and  shall  incorporate  such  survey  in  am 

order  to  be  signed  by  them,  and  to  be  filed  and  recorded 

in  the- office  of  the  town  clerk,  who  shall  note  the  time 

of  recording  the  same.    (1  R.  S.  578,  §  55.) 

In  recording  such  survey  and  order,  the  town  clerk 

acts  ministerially,  and  cannot  refuse  to  do  it  on  the  ground 

of  some  defect  in  the  order,  nor  on  the  ground  that  the 

commissioners  have  neglected  to  take  the  oath  of  office 

and  file  the  certificate  of  such  oath.    {People  v.  Collins^ 

7  John^  549.)    The  clerk  may  be  compelled  by  mandamus 

to  record  the  order.    The  survey  is  to  be  made  in  the 

same  manner  as  in  laying  out  highways,  as  to  which,  see 

ante  chap.  VUJL 

< 
Order  to  be  posted* — ^It  is  the  duty  of  the  town  clerk 

whenever  an  order  discontinuing  a  road  shall  be  received 

by  him,  to  post  a  copy  of  such  order  on  the  door  of  the 

house  where  the  town  meeting  is  usually  held ;  and  the 

time  limited  for  appealing  from  any  such  order,  shall  be 

computed  from  the  time  of  recording  the  same.     {1  R.8. 

513,  ^  56.) 

» 

What  roads  may  be  discontinued. — The  power  of  com- 
missioners to  discontinue  roads,  is  limited  to  roads  which 
have,  since  they  were  laid  out,  become,  or  proved  upon 
trial  to  be  useless  and  unnecessary.  It  does  not  enable 
them,  or  a  jury  of  freeholders  called  by  them,  to  reverse 
decisions  laying  out  roads,  especially  where  such  decisions 
have  been  affirmed  on  appeal.  {People  v.  Ptke^  18  How. 
70.)  So  a  formal  discontinuance  of  a  road  as  a  highway, 
which  was  never  in  fact  a  public  highway,  is  a  nullity. 
{Miller  v.  Oarlock,  8  Barb.  158.) 

Papers  when  and  where  filed. — ^AU  applications,  certifi- 
cates and  other  papers  relating  to  the  discontinuing  of 


ALTBRINa  AMD  DIB(K>NTINmMO  HIOHWATS.     187 

any  road,  shall  be  filed  bj  the  commissioners  as  soon  as 
they  shall  have  decided  thereon,  in  the  office  of  the  town 
clerk  of  the  town.    (1  B.  S.  518,  ^  83.) 

3.  DiSCOinXNUANGE  BY  NON-USEB. 

It  is  provided,  among  other  things,  by  chapter  811  of 
the  laws  of  1861,  amending  section  99  of  the  Highway 
Law,  that  all  highways  that  have  ceased  to  be  traveled 
or  used  as  highways  for  six  years,  shall  cease  to  be  a  high- 
way for  any  purpose.  By  the  second  section  of  the  same 
act,  it  is  provided  that  the  provisions  of  this  act  shall 
apply  to  every  public  highway  laid  out  and  dedicated  tp 
the  use  of  the  public,  within  the  last  six  years,  and  to 
every  such  highway  hereafter  to  be  laid  out.  The  limi- 
tation of  the  second  section  prevents  the  application  of 
that  law  to  a  case  where  a  road  has  been  a  public  high- 
way by  user  up  to  1844,  when  it  was  shut  up  for  a  period 
of  six  years,  when  it  was  again  opened  and  had  since  been 
used  by  the  public  down  to  the  time  of  trial  in  1865. 
{Jmabey  v.  Binds,  46  Barb.  622.) 

Independent  of  the  above  provision,  the  Bevised  Statutes 
establish  no  rule  or  law  for  the  ^discontinuance  by  non- 
user  of  a  highway,  once  established. 

The  only  means  by  which  such  discontinuance  could  be 
affected  are  by  non-user  for  a  period  of  twenty  years,  or 
by  such  an  entire  and  absolute  abandonment  as  could 
leave,  under  the  circumstances,  no  question  of  intent. 
{Id.  per  BoABDMAN  J.)  An  abandonment  can  only  be 
predicated  upon  the  acts  of  those  entitled  to  the  easement. 
The  public  alone  can  work  an  abandonment  by  obstruc- 
tion. One  individual  can  not  do  it ;  least  of  all  the  per- 
son from  whom  the  easement  is  due.  {Id.  Coming  v. 
Gould,  16  Wend.  531.) 
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4.  DESGRnrnoir  of  Road  Abandoned. 

Whenever  any  public  highway  or  any  part  thereof,  by 
reason  of  alterations  made  therein,  or  by  the  opening  of 
a  new  road,  or  in  other  way,  shall  be  abandoned  by  the 
public,  and  is  no  longer  used  as  a  public  road,  the  com- 
missioners or  commissioner  of  highways;  shall  file  ii^  the 
town  clerk's  office  of  the  town,  a  description  in  writing 
signed  by  them  or  him,  of  the  road  so  abandonded,  and 
the  same  shall  thereupon  be  discontinued.  {Laws  of 
1858,  cTu  174,  \  15.)    (See  form  No.  54.) 

5.  Effect  OF  DisooNTiNUANGE. 

Whenever  a  highway  is  discontinued  or  abandoned, 
the  entire  and  exclusive  enjoyment  of  the  land  over  which 
such  way  was  located,  reverts  to  the  owner  of  the  soil. 
{Jdjckson  V.  Hathavxiy^  15  John^  453.)  So  on  the  discon- 
tinuance of  an  old  road  in  the  city  of  New  York,  the  fee 
is  not  in  the  corporation,  but  presumptively  in  the  owners 
of  the  adjoining  lands.  {Van  Amringe  v.  BameUf  8  Bosw. 
357.) 

But  where  the  adjoining  land  is  owned  by  one  person 
and  the  fee  of  the  highway  by  another,  on  discontinuing 
the  highway,  the  soil  does  not  pass  to  the  adjacent  owner 
but  reverts  to  the  owner  of  the  fee.  As  where  the  owner 
of  lands  adjoining  a  highway  sells  them,  and  bounds  the 
grants  on  the  sides  of  the  highway,  or  by  other  equivalent 
expressions,  the  fee  of  the  highway  does  not  pass,  and  on 
its  discontinuance,  the  soil  reverts  to  the  grantor.  {Jack- 
son V.  Haihawayy  supra.) 

When  any  person  shall  be  the  owner  of  any  land  over 
which  any  highway  shall  run,  and  such  highway  shall  be 
discontinued  in  whole  or  in  part,  by  reason  of  some  other 
road  to  be  established  and  laid  out  through  the  lands  of 
the  same  person,  the  persons  who  shall  assess  the  damages 
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shall  take  into  calculation  the  value  of  the  road  so  dis- 
continued, and  the  benefit  resulting  to  such  person  by 
reason  of  such  discontinuance,  and  shall  deduct  the  same 
from  the  damages  assessed  for  the  opening  and  laying 
such  new  road ;  and  thereupon  the  owner  of  the  land  may 
inclose  so  much  of  the  highway  so  discontinued  as  shall 
belong  to  him.    (1  R.  8.  516,  §  71.) 

Such  deduction  can  be  made  only  when  such  highway 
shall  be  discontinued  in  whole  or  in  part,  by  reason  of 
some  other  road  to  be  eetablished  and  laid  out  through  the 
lands  of  the  eame  person*  Where  an  old  road,  the  fee  of 
which  is  in  one  person,  is  discontinued,  and  a  new  road 
laid  out  over  the  land  of  another  person,  which  land  is 
contiguous  to  the  old  road,  the  proprietor  of  the  land  is 
not  entitled  to  the  old  road,  as  a  compensation  for  the 
land  taken  for  the  new  road  (Jackson  v.  Hathaway^ 
supra.) 

Appeals  may  be  taken  from  the  determination  of  com- 
missioners discontinuing,  or  refusing  to  discontinue  a 
highway.  The  practice  on  such  appeal  will  be  fully 
given  hereafter. 
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CHAPTER    X. 


ASSESSMEMT  OF  BAHAOES  ON  LATINO  OUT  BDAD. 


1.  Compeniation  to  be  made. 
9..  By  agreement 

3.  Bamagee,  how  to  be  aMetsed. 

4.  ProTinon  in  case  penoas  eonceiTe  them- 

•elvet  aggriered. 


0.  Coett  of  flMneemente,  and  by  whom  paid. 
0.  Saoiages  aiiewed  to  be  audited  by  aaper> 
yisors. 

7.  Damage!  and  ezpeniee,  bow  eoUeited. 

8.  Certiorari  of  prooeediogs. 


1.  Compensation  to  be  Made. 
Although  the  legislature  of  the  State,  by  virtue  of  the 
right  of  eminent  domain,  may  take  private  property  for 
public  use — as  for  a  highway — ^yet  it  must  provide  for 
making  compensation  for  the  property  so  taken.  A  pro- 
vision for  compensation  is  a  necessary  attendant  on  the  due 
and  constitutional  exercise  of  the  power  of  the  law  given 
to  deprive  an  individual  of  his  property  without  his  con- 
sent. (2  Kent  339.)  The  constitution  of  this  State,  as 
well  as  those  of  most  of  the  other  States,  provides  that 
private  proper^  shall  not  be  taken  for  public  use  without 
just  compensation. 

When  compensation  to  be  made* — Although  compensa- 
tion must  be  made  for  the  land  taken,  it  appears  not  to  be 
essential  that  such  compensation,  or  offer  of  it,  precede  or 
be  concurrent  with  the  taking  of  the  property.  The 
statute  provides  that  the  damages  shall  be  assessed  before 
the  road  shall  be  opened,  or  worked  or  used.  (IB.  S. 
515,  §  64.)  But  there  is  no  provision  that  such  damages 
shall  be  paid  before  such  opening  and  use.  The  appraisal 
of  damages  is  a  condition  precedent  to  the  opening  of  the 
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road,  but  the  payment  of  such  damages  is  not.  It  has 
never  been  deemed  necessary  that  the  compensation  which 
the  constitution  requires  to  be  made  for  private  property 
taken  for  public  use,  should  h^  actually  paid  before  enter- 
ing upon  or  taking  possession  of  the  property.  {Bloods 
good  v.  Mohawk  and  Siidson  B.  R.  Co.  14  Wend.  51,  and 
eases  cited]  8.  O.  18  Wend.  9;  Smith  r.  Belmer,  7  Barb. 
416.) 

2.  Bt  Agbeement. 

The  damages  sustained  by  reason  of  the  laying  out  and 
opening  such  road,  may  be  ascertained  by  the  agreement 
of  the  owner  and  the  commissioners  of  highways,  provided 
such  damages  do  not  exceed  one  hundred  dollars,  and 
unless  such  agreement  be  made,  or  the  owner  of  the  land 
shall  in  writing  release  all  claim  to  damages,  the  same  shall 
be  assessed  in  the  manner  prescribed  by  law  before  such 
road  shall  be  opened,  or  worked  or  used.  Every  such 
agreement  or  release  shall  be  filed  in  the  town  clerk's 
office,  and  shall  forever  preclude  such  owner  from  all 
further  claim  for  such  damages.    (1  jB.  S.  515,  §  64.) 

The  i^greement  should  be  in  writing,  as  it  is  required  to 
be  filed.  The  release  must  be  in  writing.  T^io  one  but  the 
owner  of  the  land  is  entitled  to  damages.  The  occupant 
or  tenant  has  no  claim.  If  he  is  disturbed  in  his  posses- 
sion, he  must  look  to  his  landlord  for  redress.  This  is, 
however,  otherwise  in  the  city  of  New  York.  There  the 
damages  of  each  person  interested  in  the  premises,  as 
landlord  and  tenant,  mortgagor  and  mortgagee,  are  to  be 
estimated  separately.  {Ooutantj.  CaUin^  2  Sand.  Oh.  485.) 
(See  forms  Nos.  55,  56.) 

3.  Damages,  How  to  bb  Assessed. 

Whenever  any  damages  are  now  allowed  to  be  assessed 
by  law  when  atiy  road  or  highway  shall  be  laid  out, 
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altered  or  discontinued,  in  whole  or  in  part,  such  damages, 
shall  be  assessed  by  not  less  than  three  commissioners,  to 
be  appointed  by  the  counlj  court  of  the  county  in  which 
said  road  or  highway  shall  be,  on  the  application  of  the 
commissioner  or  commissioners  of  the  town;  and  the 
commissioners  so  appointed  shall  take  the  oath  of  office 
prescribed  by  the  Constitution,  and  shall  proceed  on 
receiving  at  least  six  days'  notice  of  the  time  and  place, 
to  meet  the  highway  commissioners  and  take  a  view  of 
the  premises,  hear  the  parties  and  such  witnesses  as  may 
be  offered  before  them;  and  they  shall  all  meet  and  act, 
and  shall  assess  all  damages  which  may  be  required  to  be 
assessed  on  the  same  highway,  and  shall  be  authorized  to 
administer  oaths  to  witnesses  which  may  be  produced 
before  them  under,  this  section;  and  when  they  shall  all 
have  met  and  acted,  the  assessment  agreed  to  by  a  majority 
of  them  shall  be  valid;  and  when  so  made  shall  be 
delivered  to  a  commissioner  of  highways  of  the  town, 
who,  within  ten  days  after  receiving  it,  shall  file  it  in  the 
town  clerk's  office-  {Laws  1845,  ch.  180,  §  5,  a«  amended 
1847,  cL  456,  §  2.) 

» 

Application.— T£  the  owner  of  land  taken  for  a  highway 
has  right  to  damages,  it  is  the  duty  of  the  commissioners 
of  highways  to  apply  to  the  county  court  for  the  appoint- 
ment of  oonmiissioners  to  assess  such  damages.  If  they 
refuse  to  discharge  that  duty,  they  may  be  compelled  to 
perform  it  by  mandamus.  {Cfhapman  v.  GateSf  46  Barb, 
819.) 

The  application  is  to  be  made  to  the  court  and  not  to 
the  judge.  Notice  of  the  application  should  be  given  to 
the  land-owner  interested.  The  commissioners  appointed 
should  be  disinterested  persons,  not  of  kin  to  the  owner 
of  the  land.     (See  form  of  application,  Appendix  No.  57.) 
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Notice  of  meeting, — Notice  of  the  meeting  of  the  com* 
misfiioners,  for  the  purpose  of  making  the  assessment, 
should  also  be  given  to  the  land  owners  in  time  for  them 
to  procure  witnesses,  etc.     (See  form  No.  58.) 

Commissioners  to  be  sworn. — The  commissioners  must 
be  sworn  before  proceeding  to  make  the  assessment. 
Taking  the  requisite  oath  is  an  act  necessary  to  give  them 
jurisdiction.  The  parties  to  the  proceeding  have  no  right 
to  waive  such  an  irregularity  as  an  omission  of  the  oath, 
since  the  whole  town  has  an  interest  in  the  proceeding. 
(See.Peop/e  v.  Connor,  46  Barb.  333.)  (For  form  of 
oath,  see  Appendix  No.  1.) 

Proceedings  on  cussessmjent. — ^The  first  thing  that  the 
commissioners  are  required  to  do,  after  taking  the  oath  of 
office,  is  to  view  the  premises.  They  are  then  to  hear  the 
parties  and  such  witnesses  as  may  be  offered  before  them. 
It  is  said  that  they  may  take  the  opinion  of  others  in  whose 
integrity  and  judgment  they  have  confidence,  without 
swearing  them  as  witnesses.  They  may  converse  with  all 
classes  of  men  concerning  the  business  in  hand,  and  collect 
information  in  all  ways  which  a  prudent  man  usually  takes 
to  satisfy  his  own  mind  concerning  matters  of  the  like 
kind,  where  his  own  interests  are  involved  in  the  inquiry. 
The  commissioners  must  exercise  their  own  judgment  at 
the  last,  but  they  may  first  seek  light  from  other  minds 
the  better  to  enable  themselves  to  arrive  at  just  conclu- 
sions. Estimates  from  mechanics  and  builders  may  become 
important  in  the  discharge  of  the  duties  of  the  commis- 
sioners, and  in  these  and  other  cases  they  may  require  the 
sanction  of  an  oath  to  the  estimates  which  they  receive. 
If,  in  any  case,  they  make  the  opinions  of  others  the  basis 
of  action,  without  exercising  their  own  judgment,  those 

13 
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opinioDjs  should  be  given  upon  oath.  But  when  they  only 
seek  information  for  the  purpose  of  enlightening  their  own 
judgments,  they  miy  obtain  it  in  any  way  in  which  men 
usually  acquire  knowledge.  (In  the  matter  of  William 
and  Anthony  stre^,  19  Wend.  695,  per  Bbonson,  J.) 

What  damages  to  be  allowed. — The  value  of  the  land 
taken  is  not  restricted  to  its  agricultural  or  productive 
qualities,  but  inquiry  should  be  made  as  to  all  other 
legitimate  purposes  to  which  the  property  could  be  appro- 
priated;  and  just  compensation  cannot  be  less  than  the 
damage  which  the  owner  of  the  property  taken  has  sus- 
tained. {MaUer  of  Hamilton  avent^y  14  Barb.  415.)  In 
making  appraisals  of  this  kind,  the  true  rule,  the  only 
rule  which  will  do  equal  justice  to  all  parties,  is  to  deter- 
mine what  will  be  the  effect  of  the  proposed  chaise  upon 
the  market  value  of  the  property.  The  proper  inquiry  is, 
what  is  it  now  fairly  worth  in  the  market,  and  what  will 
it  be  worth  after  the  improvement  is  made?  The  question 
is  not  what  estimate  does  the  owner  put  upon  it,  but  what 
is  its  real  worth  in  the  judgment  of  honest,  competent  and 
disinterested  men  ?  {Matter  of  Fwrman  etreet,  17  Wend. 
649,  per  Bbonson,  J.;  see  also  Troy  and  Boston  B.  B. 
Co.  y.  Lee,  13  Barb.  169.) 

Oontinffent  damagee. — ^The  commissioners  cannot  take 
into  consideration  any  remote,  contingent  or  speculative 
damages,  yet  they  are  not  confined  in  making  their  ap- 
praisal to  the  actual  value  of  the  land  to  be  taken,  but 
may  consider  how  the  laying  out  and  opening  of  the  road 
will  afiect  the  residue  of  the  owner's  land.  Will  it  leave 
that  residue  in  an  inoonvenient  and  unmarketable  shape? 
If  so,  that  fact  may  properly  be  taken  into  account  ip 
detern^ining  the  compensation.  (See  Albany  Northern 
B.  ^.  Co.  V.  Laneing,  16  Barb.  68.) 
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Although  the  language  of  the  above  section  is  broad 
enough  to  include  consequential  damages,  they  can  only 
be  allowed  where  some  portion  of  the  applicant's  land  has 
been  taken  for  the  highway.  (People  v.  Supervisors  of 
Oneida,  19  Wend.  102.) 

Except  where  a  highway  is  laid  out  along  the  line 
of  a  farm,  taking  no  portion  of  the  land  of  the  owner,  but 
subjecting  him  to  the  expense  of  maintaining  the  whole  of 
the  fence,  the  expense  of  half  of  which  was  formerly  borne 
by  him,  such  owner  or  person  occupying  such  land  shall 
be  paid  for  building  and  maintaining  such  additional  fence 
as  he  may  be  required  to  build  or  maintain,  by  reason  of 
the  laying  out  and  opening  such  road.  Such  damages 
shall  be  ascertained  and  determined  in  the  same  manner 
that  other  damages  are  now  ascertained  and  determined 
in  laying  out  highways.     {Laws  1853,  ch.  174,  §  16.) 

Deductions  for  old  road, — Where  any  person  shall  be 
the  owner  of  any  land  over  which  any  highway  shall  run, 
and  such  highway  shall  be  discontinued  in  whole  or  in 
part,  by  reason  of  so^e  other  road  to  be  established  and 
laid  out  through  the  lands  of  the  same  person,  the  per- 
sons who  shall  assess  the  damages  shall  take  into  calcu- 
lation the  value  of  the  road  so  discontinued  and  the  benefit 
resulting  to  such  person  by  reason  of  such  discontinuance, 
and  shall  deduct  the  same  from  the  damages  assessed  for 
the  opening  and  laying  out  of  such  new  road;  and,  there- 
upon, the  owner  of  the  land  may  inclose  so  much  of  the 
highway  so  discontinued  as  shall  belong  to  him.  {IB.S. 
516,  ^  71.) 

The  deduction,  as  above  provided,  is  only  to  be  made 
when  the  old  road  is  discontinued  by  reason  of  some  other 
road  to  be  laid  out  through  the  lands  of  the  same  person. 

Where  the  premises  over  which  the  highway  is  laid  out 
have  been  already  laid  out  or  dedicated  to  the  public  as  a 
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highway,  the  owner  is  not  entitled  to  damages,  notwith- 
standing that  he  is  in  possession  of  the  premises,  claiming 
adversely  at  the  time  the  proceedings  are  commenced  to 
open  the  road.  {Baldwin  v.  The  City  of  Bxiffulo^  35  If. 
T.  R.  375.) 

ft 

Description  of  route. — ^In  the  assessment  any  descrip- 
tion which  designates  the  route  of  the  road  and  shows  that 
the  assessment  was  for  damages  thereon,  is  sufficient;  and  in 
an  action  for  the  damages,  after  their  collection  by  the 
officers,  parol  evidence  to  show  that  tfie  route  on  which 
the  assessment  was  made  differed  from  that  laid  out  by  the 
appellate  tribunal,  is  inadmissible.  {Hcdlock  v.  Woohey^ 
23  Wend.  328.) 

Vested  rights. — When  the  damages  have  been  finally 
assessed,  the  owner's  right  to  them  is  vested,  and  cannot 
be  divested  by  statute,  or  by  a  discontinuance  of  the  high- 
way. When  a  highway  is  laid  out  the  public  acquire 
nothing  more  than  an  easement,  and  there  is  always  a  con- 
tingency by  which  the  owner  may  return  into  full  posses- 
sion on  its  being  no  longer  required  by  the  public.  When 
this  contingent  event  will  happen  is  ordinarily  unknown, 
and  is  wholly  immaterial  as  regards  the  rights  of  the 
landholder.  Whether  the  public  retains  the  use  of  the  land 
for  a  century,  or  for  a  year,  or  but  for  a  single  day,  cannot 
affect  his  title  to  compensation.  That  becomes  fixed  and 
vested  the  instant  his  property  is  taken  for  public  use. 
{People  V.  Supervisors  of  Westchester^  4  Barb.  64.) 

liepayment. — ^But  where  the  proceedings  for  laying  out 
the  road  were  void  from  the  beginning,  the  land  owner 
to  whom  the  damage  assessed  has  been  paid  has  no  legal 
right  to  retain  it,  and  those  tax-payers  from  whom  the 
money  has  been  collected  are  entitled  to  have  it  restored 
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to  them.  The  town,  however,  in  its  corporate  capacity, 
has  no  connection  with  the  transaction,  and  cannot  main- 
tain an  action  to  recover  hack  such  money.  {Town  of 
Gallatin  v.  Loucks^  21  Barb,  bli.)  In  this  case  one  of 
the  twelve  freeholders  sworn  to  examine  and  certify  as  to 
the  necessity  of  the  road  having  omitted  to  sign  the  certi- 
ficate, neither  the  commissioners  of  highways,  nor  the 
comity  court,  nor  the  referees  who  laid  out  the  road 
acquired  any  jurisdiction  in  the  case.  The  court  held  that 
the  assessment  of  damages  was  unauthorized,  and  the  tax 
levied  upon  the  inhabitants  of  the  town  for  the  payment 
of  those  damages,  was  illegal;  that  those  from  whom  the 
money  had  been  collected  were  entitled  to  have  it  restored 
to  them;  and  that  the  defendant,  the  land  owner,  had  no 
legal  right  to  retain  it.  It  was  further  held  that  the  town, 
in  its  corporate  capacity,  had  no  connection  with  the 
transaction,  and  could  not  maintain  the  action  to  recover 
back  the  money. 

Award. — ^The  commissioners  are  to  make  their  award 
of  damages  in  writing,  and  are  to  deliver  it  to  the  commis- 
sioners of  highways,  who  within  ten  days  after  receiving 
it,  are  to  file  it  in  the  town  clerk's  office.  (See  form  of 
award,  Appendix  No.  59.) 

Through  unincloaei  lands. — Where  a  highway  shall 
hereafter  be  laid  out  through  uninclosed,  unimproved 
and  uncultivated  lands,  the  damages  shall  be  assessed  in 
the  same  manner  as  if  the  same  were  laid  out  through 
inclosed,  improved  and  cultivated  lands.  {Laws  18  5  7, 
0^491,  as  amended  1858,  cL  51.) 

Vacanciea,  how  filled. — ^K,  for  any  cause,  any  conmiis- 
sioner  or  referee  appointed  under  the  above  provision 
shall  be  prevented  from  serving,  or  shall  refuse  to  serve, 
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the  court  or  officer  who  appointed  him  shall  have  power 
to  appoint  another  to  supply  his  place.  {Laws  1847, 
ch.  455,  ^  20.) 

Orders  to  be  filed, — All  orders  for  the  appointment  of 
commissioners  or  refei^ees,'  under  the  above  provisions, 
shall  be  filed  and  recorded  in  the  office  of  the  town  clerk 
of  the  town  in  which  the  road  shall  iie  located.  (Id.  §  21.) 

Oosts, — ^In  all  cases  of  the  assessment  of  damages  under 
the  above  provision,  by  the  conmiissioners  appointed  by 
a  county  court,  the  costs  thereof  shall  be  paid  by  the 
town  in  which  the  damages  shall  be  assessed,  {Laws  1847, 
cA.  455,  §  7,)  and  are  to  be  audited  by  the  board  of  super- 
visors, levied  and  collected  in  the  same  manner  as  the 
damages  assessed.     (See  Id.  §  23.) 

4.  Provision  m  case    Persons    conceive    themselves 

Aggrieved. 

Any  person  conceiving  himself  aggrieved,  or  the  com- 
missioner or  commissioners  on  the  part  of  the  town  feeling 
dissatisfied  with  any  such  assessment,  may,  within  twenty 
days  after  the  filing  thereof,  as  aforesaid,  signify  the  same 
by  notice  in  writing,  and  serving  the  same  on  the  town 
clerk,  and  on  the  opposite  party,  that  is,  the  persons  for 
whom  the  assessments  were  made  or  the  commissioner  or 
commissioners  of  highways  as  the  case  may  be,  asking  for 
a  jury  to  reassess  the  damages,  and  specifying  a  time  not 
less  than  ten  nor  more  than  twenty  days  from  the  time  of 
filing  said  assessment,  when  such  jury  will  be  drawn  at 
the  clerk's  office  of  an  adjoining  town  of  the  same  couftty, 
by  the  town  clerk  thereof,  which  notice  shall  be  served  upon 
said  opposite  party  within  three  days  after  service  upon 
the  town  clerk  as  aforesaid,  and  may  be  served  personally, 
or  by  being  left  at  the  dwelling  house  of  the  party,  with 
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aome  person  in  charge  thereof,  or  if  there  be  no  such  per- 
son, or  the  house  be  closed,  then  by  fixing  the  same  upon 
the  outer  door  of  said  dwelling  house.  {Laws  1847,  cA. 
455,  §  3.)    (For  form  herein,  see  Appendix  No.  60.) 

The  assessment  of  the  conunissioners  is  not  annulled  or 
invalidated  by  applying  for  a  re*assessment.  Nor  is  such 
assessment  affected  where  the  proceedings  to  re-assess  are 
discontinued  or  the  jury  fail  to  agree.  The  award  of  the 
commissioners  is  in  effect  a  judgment  in  favor  of  the 
owners  of  the  land  against  the  town;  it  is  final  and  con- 
clusive until  reversed  or  vacated  or  a  new  judgment  is 
rendered  by  the  jury  by  whom  the  re-assessment  is  made. 
{People  V.  Lewis,  26  Haw.  378.) 

Where  no  proceedings  were  taken  for  eleven  months 
to  call  out  a  new  jury,  after  the  first  failed  to  agree,  it  was 
held  that  the  party  applying  for  such  re-assessment  had 
abandoned  the  proceeding.    {Id.) 

Where  two  or  more  apply. — Where  application  shall  be 
made  by  two  or  more  persons  for  the  re-assessment  of  dam- 

■ 

ages  by  a  jury,  such  jury  shall  be  obtained  in  conformity 
with  the  terms  of  the  notice  first  served  upon  the  clerk  of 
the  town  in  which  the  damages  are  to  be  assessed.  {Laws 
1847,  ch.  455,  ^  7.) 

The  above  provision  for  re-assessing  damages  is  decided 
not  to  be  in  conflict  with  the  constitution.  {Clark  v.  Mil- 
ler, 42  Barb.  255.) 

Proceedings. — ^Any  person  conceiving  himself  aggrieved 
may  have  such  re-assessment  whether  he  is  in  fact  aggrieved 
or  not.  The  notice  and  demand  of  a  jury  must  be  served  on 
the  town  clerk  within  twenty  days  after  the  filing  of  the 
assessment  of  the  commissioners.  But  the  time  of  serving 
such  notice  is  really  less  than  twenty  days,  since  such  notice 
is  to  specify  a  time  not  less  than  ten  nor  more  than  twenty 
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days  from  the  time  of  filing  the  assessment,  for  the  drawing 
of  the  jury.  The  notice  is  to  be  served  on  the  opposite  party 
within  three  days  after  the  service  on  the  town  clerk.  The 
party  asking  such  re-assessment  should  also  give  immediate 
notice  to  the  town  clerk  of  the  town  in  which  the  jury  is 
to  be  drawn,  that  such  jury  will  be  drawn,  specifjdng  the 
time.  He  must  have  at  least  three  days'  previous  notioe 
of  such  drawing.     (See  forms  Nos.  60,  61.) 

Jvry^  how  dnxum. — ^At  the  time  and  place  mentioned  in 
the  preceding  section,  the  town  clerk  of  such  adjoining 
town,  having  received  three  days'  previous  notice  that  such 
juiy  is  to  be  drawn,  from  the  person  or  party  asking  a 
re-assessment,  shall  deposit  in  a  box  the  names  of  all  such 
persons  then  residents  of  his  town,  whose  names  aro  on 
the  last  list  filed  in  said  town  clerk's  office  of  those  selected 
and  returned  as  jurors,  pursuant  to  article  second,  title 
four,  chapter  seventh,  part  third  of  the  Bevised  Statutes, 
who  are  not  interested  in  the  lands  through  -which  such 
road  shall  be  located,  nor  of  kin  to  either  or  any  of  the 
parties,  and  shall  draw  therefrom  the  names  of  twelve 
persons,  and  shall  make  a  certificate  of  such  names  and 
the  purposes  for  which  they  were  drawn,  and  shall  deliver 
the  same  to  the  party  first  asking  for  the  re-assessment. 
{Lavos  1847,  cA.  455,  \  4.)    (See  form  No.  62.) 

Jury^  when  to  he  svimmoned. — The  party  receiving  such 
certificate  shall,  within  twenty-four  hours  thereafter,  deliver 
the  same  to  a  justice  of  the  peace  of  the  town  wherein  the 
damages  are  to  be  assessed;  and  it  shall  be  the  duty  of 
such  justice  forthwith  to  issue  a  summons  to  one  of  the 
constables  of  this  town,  directing  him  to  summon  the  per- 
sons named  in  such  certificate,  and  shall  specify  a  time  and 
place  in  said  summons  at  which  the  persons  to  be  sum- 
moned shall  meet,  but  no  meeting  of  such  persons  shall 
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be  had  within  twenty  days  from  the  time  of  filing  the 
assessment  of  damages  in  the  town  clerk's  office  by  the 
conunissioner^or  commissioners  of  highways.  {Id.  ^  5.) 
(For  form  of  summons,  see  Appendix  No.  63.) 

The  party  applying  for  a  jury  and  obtaining  a  certificate 
of  the  names  of  the  persons  drawn  for  that  purpose,  may 
select  the  justice  of  the  proper  town.  Care  should  be 
taken  to  deliver  such  certificate  to  the  justice  within  twenty- 
four  hourfi  from  the  time  of  its  receipt. 

Six  jurors  to  be  drazoru — ^Upon  such  persons  appearing 
at  the  time  and  place  mentioned  in  the  summons,  the  jus- 
tice who  issued  the  summons  shall  draw  by  lot  six  of  *the 
persons  attending  to  serve  as  a  jury,  and  the  first  six  per- 
sons drawn  who  shall  be  free  from  all  legal  exceptions, 
shall  be  the  jury  to  re-assess  all  the  damages  required  to 
be  re-assessed  upon  the  same  highway;  and  the  said  jury 
shall^  sworn  by  the  said  justice  well  and  truly  to  deter- 
mme  and  re-assess  such  damages  as  shall  be  submitted  to 
their  consideration,  and  shall  take  a  view  of  the  premises, 
hear  the  parties  and  such  witnesses  as  may  be  offered  by 
the  parties,  and  sworn  by  such  justice  before  them,  and 
shall  render  their  verdict  in  writing  under  their  hands, 
which  [shall  be  certified  by  said  justice  and  be  delivered 
to  the  commissioners  of  highways  of  the  town,  and  the 
same  shall  be  final.  {Id.  §  6.)  (For  form  of  verdict  and 
certificate,  see  Appendix  No.  64.) 

It  is  not  essential  to  the  validity  of  the  proceedings  that 
the  same  justice  who  issued  the  summons  for  the  jury 
should  certify  their  verdict.  The  statute  in  that  respect 
is  merely  directory,  and  where  the  justice  refuses  or  is 
unable  to  act,  the  verdict  may  be  certified  by  another  jus- 
tice  of  the  town.  {People  v.  Supervisors  of  Ulster^  34 
N.  T.  R.  268,  overruling  same  case,  82  Barb.  473.) 

Notice  of  the  time  and  place  of  empanelling  the  jury, 
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and  of  the  subsequent  proceedings,  must  be  given  to  the 
opposite  parties,  and  in  the  absence  of  such  notice  the 
"whole  proceedings  will  be  set  aside  with  costs.  {People 
V.  Tollman,  36  JBarb.  222.) 

In  making  the  re-assessment,  the  jury  are  to  proceed  in 
the  same  manner  as  the .  commisBioaiecB  on  making  the 
assessment.  The  maimer  in  which  such  commissioners 
proeeed  is  fully  set  forth  in  a  former  part  of  this  chapter. 

Wlierejwry  disagree. — ^In  case  the  jury  fail  to  agree  on 
a  re-assessment  of  such  damages,  after  having  been  kept 
together  for  such  time  as  the  justice  by  whom  they  were 
im^annelled  shall  deem  reasonable,  such  justice  may  dis- 
charge them.  A  new  jury  may  be  summoned  and  impan- 
nelled,  before  whom  the  same  proceeding  shall  be  had 
for  such  re-assessment  as  might  have  been  had  before  the 
first  jury.  {People  v.  Lewis,  26  How.  378.)  The  jury 
should  not  separate  until  they  have  agreed,  or  are  dis- 
charged by  the  justice.  Where  the  first  jury  cannot 
agree,  it  is  the  duty  of  the  person  applying  to  see  that  a 
new  jury  is  summoned.  K  any  of  the  jury  drawn  shall 
refuse,  or  be  prevented  from  serving,  the  justice  may 
draw  others  to  fill  the  vacancy. 

5.  Costs  of  Assessbients,  and  by  Whom  Paid. 

In  all  cases  of  assessments  of  damages,  under  the  pro- 
visions of  this  act,  by  commissioners  appointed  by  a  county 
court,  the  costs  thereof  shall  be  paid  by  the  town  in 
which  the  damages  shall  be  assessed,  and  in  cases  of 
re-assessments  of  damages  by  a  jury,  on  the  application 
of  the  commissioners  of  highways  of  any  town,  and  the 
first  assessment  shall  be  reduced  thereby,  the  costs  of 
such  assessment  shall  be  paid  by  the  party  claiming  the 
damages,  otherwise  by  the  town;  and  in  case  a  re-assess- 
ment of  damages  shall  be  had  on  the  application  of  the 
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party  for  whom  the  damages  were  assessed,  and  such 
party  shall  fail  to  increase  the  same,  he  shall  pay  the 
costs  thereof;  but  when  such  damages  shall  be  increased 
by  the  jury,  the  costs  shall  be  paid  by  the  town;  and 
when  applications  shall  be  made  by  two  or  more  persons 
for  the  re-assessment  of  damages  by  a  jury,  such  jury  shall 
be  obtained  in  conformity  with  the  terms  of  the  notice 
first  served  upon  the  clerk  of  the  town  in  which  the 
damages  are  to  be  assessed;  and  all  persons  who  may  be 
liable  for  costs  under  this  section  phall  be  liable  in  pro- 
portion to  the  amount  of  damages  respeetively  assessed 
to  them  by  the  first  assessment,  and  may  be  recovered  in 
an  action  of  assumpsit  at  the  suit  of  any  person  or  per- 
sons entitled  to  the  same,  before  a  justice  of  the  peace. 
(Zaw8  1847,  ch.  455,  ^  7.) 

Allowance. — Town  clerks  shall  be  allowed  the  sum  of 
fifty  cents  for  drawing  and  certifying  a  jury,  as  provided 
by  this  act,  and  a  constable  for  sunmcioning  such  jury  shall 
be  allowed  two  dollars,  except  when  the  jury  shall  be 
taken  from  the  same  town  wherein  the  road  is  located,  in 
which  case  he  shall  be  allowed  only  one  dollar.  And 
jurors  who  shall  be  summoned  from  an  adjoining  town, 
and  shall  attend,  but  not  serve,  shall  be  entitled  each  to 
fifty  cents;  and  if  they  shall  serve,  then  one  dollar;  if 
from  the  same  town,  and  shall  attend  and  not  serve, 
twenty-five  cents;  if  they  shall  serve,  then  fifty  cents  each. 
{Zaw8  1847,  ch.  455,  ^  19.) 

6.  Damaoss  Assessed  to  bb  Audited  bt  Supervisobs. 

All  damages  which  may  be  finally  assessed  or  agreed 
upon  by  commissioners  of  highways  for  the  laying  out  of 
any  road,  except  private  roads,  shall  be  laid  before  the 
board  of  supervisors  by  the  supervisor  of  the  town,  to  be 
audited  with  the  charges  of  the  commissioners,  justices, 
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surveyors,  or  other  persons  or  officers  employed  in  making 
the  assessment,  and  for  whose  services  the  town  shall  be 
liable,  and  the  amount  shall  be  levied  and  collected  in  the 
town  in  which  the  road  is  located,  and  the  money  so  col* 
lected  shall  be  paid  to  the  commissioners  of  such  town, 
who  shall  pay  to  the  owner  the  sum  assessed  to  him,  and 
appropriate  the  residue  to  satisfy  the  charges  aforesaid. 
{Lawa  1847,  cL  455,  ^  23.) 

The  award  of  damages  by  the  commissioners  or  jury  is 
conclusive  on  the  board  of  supervisors,  and  cannot  be 
revised  by  them;  but  they  must  cause  it  to  be  raised  by 
tax.  {People  v.  Supervisors  of  St.  Lawrence^  5  Cow. 
292.)  Under  the  provisions  of  the  Bevised  Statutes 
(1  R.  S.  515,  ^  69),  the  board  of  supervisors  might 
examine  into  the  principles  on  which  such  assessment  had 
been  made,  and  increase  or  reduce  the  damages,  but  the 
act  of  1847,  above  cited,  gives  them  no  such  power. 

Supervisors^  how  compelled  to  (xudit  damages. — Should 
the  board  of  supervisors  refuse  to  audit  the  damages  so 
assessed,  they  may  be  compelled  to  do  so  by  mandamus. 
{People  V.  Supervisors  of  Ulster^  3  Barb.  336,  and  cases 
cited.) 

7.  Damages  and  Expenses,  How  Collected. 

The  amoimt  of  damages,  as  finally  settled,  together  with 
the  charges  of  the  commissioners  of  highways,  justices, 
surveyors,  and  other  persons  or  officers  employed  in  mak- 
ing the  assessment,  shall  be  levied  and  collected  in  the 
town  within  which  the  highway  shall  be  situated.  The 
moneys  so  collected  shall  be  paid  to  the  commissioners  of 
highways  of  the  same  town,  who  shall  pay  to  ths  owner 
the  sum  assessed  to  him,  and  appropriate  the  residue  to 
satisfy  the  charges.  (1  B.  S.  517,  §  70,  as  modified  by 
ch.  180  of  1845.) 
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8.  Cebtiobabi  of  Prockbbings. 

If  the  proceedings  for  the  assessment  of  damages  by 
the  commissioners  appointed  by  the  county  court,  or  for 
the  re-assessment  of  such  damages  by  the  jury,  are  in  any 
respect  irregular,  a  certiorari  may  be  had  for  a  review  of 
the  proceedings.  {People  v.  Tollman^  36  Barb.  222;, 
JPeople  y.  Lewia^  26  Hew.  381.)  If  the  proceedings  to 
re-assess  are  reversed  on  certiorari,  the  original  assess- 
ment of  the  conmiissioners  stands  subject  to  be  annulled 
on  re-assessment  regularly  made.  {People  v.  Lewis,  mpra.) 
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CHAPTEE    XI. 


APPEAL  FBOM  THE  GOMMISSIONEBS. 


1.  Right  of  appeal— appointment  of  reforees. 
8.  Proceedings  of  the  refereea. 

3.  Powera  and  duties  of  referees. 

4.  Referees'  decision  and  its  eflect 

5.  Commissioners  to  carry  oat  decision. 


0.  Eifect  of  appesd. 

7.  RefereesVfees. 

8.  In  what  cases  no  appeal  lies. 

9.  Certiorari  of  proceedings. 


1.  Bight  of  Appeal — Appoiktuent  of  Sefebees. 

Any  person  who  shall  conceive  himself  aggrieved  by  any 
determination  of  the  commissioners  of  highways,  either  in 
laying  out,  altering  or  discontinuing  any  road,  or  in  refusing 
to  lay  out,  alter  or  discontinue  any  road,  may  at  any  time 
within  sixty  days  after  such  determination  shall  have  been 
filed  in  the  office  of  the  town  clerk,  appeal  to  the  county 
judge  of  the  county  in  the  dame  manner  as  appeals  were 
heretofore  allowed  to  be  brought  to  three  judges  under 
title  first,  article  fourth,  chapter  sixteenth,  part  first  of  the 
Bevised  Statutes;  and  when  any  appeal  shall  be  brought 
under  this  section,  the  said  judge,  or  in  case  of  his  resi- 
dence in  the  town,  or  of  his  interest  in  the  land  through 
which  the  road  shall  be  laid  out,  or  in  case  he  is  of  kin  to 
any  of  the  persons  interested  in  said  lands,  or  in  case  of 
his  disability,  for  any  cause,  then  one  of  the  justices  of  the 
sessions  shall,  after  the  expiration  of  the  said  sixty  days, 
appoint,  in  writing,  three  disinterested  freeholders,  who 
shall  not  have  been  named  by  the  parties  int^*ested  in  the 
appeal,  and  who  shall  be  residents  of  the  county,  but  not 
of  the  town,  wherein  the  road  shall  be  located,  as  referees 
to  hear  and  determine  all  the  appeals  that  may  have  been 
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brought  -within  the  said  sixty  days,  and  shall  notify  them 
of  their  appointment  and  deliver  to  them  all  papers  per- 
taining to  the  matters  referred  to  them.  Upon  receiving 
notice  of  appointment  the  said  referees  shall  possess  all 
the  powers  and  discharge  all  the  duties  heretofore  possessed 
and  discharged  by  the  three  judges,  and  give  the  same 
notices  heretofore  required  to  be  given  under  title  first, 
article  four,  chapter  six,  part  one,  aforesaid,  and  before 
proceeding  to  hear  the  appeal  or  appeals,  they  shall  be 
sworn  by  some  officer  authorized  to  take  affidavits  to  be 
read  in  courts  of  record,  faithfully  to  hear  and  determine 
the  matters  referred  to  them.  {Lqws  1847,  ch.  455,  §  8.) 
(For  forms  herein,  see  Appendix  Nos.  65-73.) 

Who  may  ctppeal. — The  right  of  appeal  to  the  county 
judge  from  an  order  of  the  commissioners  of  highways 
laying  out,  altering  or  discontinuing,  or  refusing  to  lay  out, 
alter  or  discontinue  a  highway,  is  given  to  every  resident 
tax-payer  of  the  town  in  which  such  road  is  located.  It 
is  not  restricted  to  the  applicants  for  the  laying  out,  alter- 
ing or  discontinuing  of  such  highway,  nor  to  the  owners 
of  the  land  through  which  it  runs.  {People  v.  Cortelyou, 
36  Barb.  164.) 

According  to  the  spirit  and  reasoning  of  this  case  the 
right  of  appeal  is  also  given  to  every  person  liable  to  be 
assessed  for  highway  labor  and  owning  lands  in  a  town  in 
which  he  is  not  a  resident;  since  every  such  person  may 
apply  to  alter,  discontinue  or  lay  out  a  highway  in  the 
town  where  he  owns  the  land.  (See  1  B.  S.  513,  ^  54, 
as  Qsmended  1836,  ch.  122.) 

Every  person  deeming  himself  aggrieved  may  appeal^ 
and  he  is  not  concluded  by  a  decision  made  on  an  appeal 
from  the  same  order  taken  by  another.  {Olwrk  v.  Phelps, 
4  Ocw.  190.)  It  is  not  essential  to  the  right  of  appeal 
that  the  person  takiog  it  should  be  in  fact  aggrieved;  if  he 
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conceives  himself  so  it  is  sufficient  {People  v.  Ohampianj 
16  John.  61.)  A  corporation  owning  lands  on  which  a 
highway  is  laid  out,  is  a  "  person  "  within  the  meaning  of 
the  statute  giving  the  right  of  appeal.  The  design  of  the 
statute  was  to  give  the  right  to  all  persons  or  parties, 
whether  natural  or  artificial,  who  should  conceive  them- 
selves aggrieved.    {People  v.  J&y,  27  Barb.  238.) 

To  what  Judge. — The  appeal  is  to  the  county  judge  of 
the  cotmty  in  which  the  road  is  situated.  But  in  case  such 
judge  resides  in  the  town  where  the  road  is  situated,  or  is 
interested  in  the  lands  through  which  the  road  is  laid  out, 
or  is  of  kin  to  any  of  the  persons  interested  in  said  lands, 
or  in  case  of  his  disability  for  any  cause,  he  is  not  to  appoint 
the  referees,  but  they  are  to  be  appointed  by  one  of  the 
justices  of  sessions.  It  is  an  objection  to  the  competency 
of  the  judge  or  justice  of  sessions  to  entertain  the  pro- 
ceedings that  such  judge  or  justice  was  one  of  the  twelve 
freeholders  who  certified  to  the  necessity  or  propriety  of 
laying  out  or  discontinuing  the  road,  but  such  objection 
may  be  waived.  {Corwnmsioners  of  Oarmd  v.  Juigea  of 
Putnam,  7  Wend.  264.) 

Time  to  appeal. — ^The  appeal  must  be  taken  within 
sixty  days  after  the  order  of  the  commissioners  laying  out, 
altering  or  discontinuing,  or  refusing  to  lay  out,  alter  or 
discontinue  a  highway  shall  have  been  filed  in  the  town 
clerk's  office.  By  the  fifty-sixth  section  of  the  Highway 
Law  it  is  provided  that  the  time  for  appealing  shall  be 
computed  from  the  time  of  recording  the  order  in  the 
town  clerk's  office,  but  the  same  construction  must  un- 
doubtedly be  given  to  this  provision  as  is  given  to  that 
providing  for  the  recording  of  deeds  of  real  estate — ^that 
is,  that  they  shall  be  deemed  recorded  from  the  time  of 
their  delivery  to  the  clerk. 
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F(mn  of  appeal. — Every  such  appeal  shall  be  in  writ- 
ing, addressed  to  the  county  judge  of  the  county,  and 
signed  by  the  party  appealing.  It  shall  briefly  state  the 
ground  upon  which  it  is  made,  and  whether  it  is  brought 
to  reverse  entirely  the  detennination  of  the  commissioners, 
or  only  to  reverse  a  part  thereof;  and  in  the  latter  case 
it  shall  specify  what  part.  (1  B.  S.  518,  ^  86,  as  modified 
by  L(xm  1847,  ch.  455,  §  8.)     (See  form  No.  65.) 

The  grounds  on  which  the  appeal  ia  made  should  be 
explicitly,  though  briefly  stated.  But  a  notice  of  appeal 
stating  as  a  ground  merely  that  the  order  of  the  commis- 
sioners is  illegal,  has  been  held  to  be  good.  {Gommis- 
doners  of  Bvshwick  v.  Meserole,  10  Wend.  122.)  So  an 
appeal  from  the  determination  of  commissioners  refusing 
to  lay  out  a  road,  in  the  following  form:  *'  I  do  hereby 
appeal  from  the  determination  of  oonunissioners  of  high- 
ways in  this  matter  to  A,  B  &  C,  three  judges  of  the  court 
of  common  pleas  in  and  for  the  coimty  of  Putnam. 
August  26,  1829."  Signed  etc.,  was  decided  to  be  a  suffi- 
cient compliance  with  the  above  section.  {Oommisaioners 
of  Carmel  v.  Jvdges  of  Pvtnam,  7  Wend.  264.)  Under 
the  existing  law  this  form  would,  of  course,  have  to  read: 
"To  A.  B.,  county  judge  of  Putnam  county."  In  other 
respects  the  section  imder  which  these  decisions  were  made 
is  the  same  now  as  it  was  at  the  time  they  were  given. 

It  was  formerly  decided  that  the  judges,  on  appeal,  could 
only  affirm  or  reverse  the  decision  of  the  commissioners 
in  toto,  except  in  cases  where  roads  were  laid  out  without 
the  intervention  of  freeholders;  that  they  had  no  power, 
except  in  such  cases  to  affirm  in  part  and  reverse  in  part, 
and  that  the  statement  in  the  appeal  as  to  whether  it  was 
brought  to  reverse,  in  whole  or  in  part,  applied  only  to 
such  exceptional  case,  (Oommzssioners  of  Shet^itme  v. 
Jvdges  of  Chenango,  25  Wend.  453.)    But  the  act  of  1847 
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{Lav>8 1847,  clu  455,  ^  9),  extends  the  power  of  the  referees 
on  appeal  to  a  partial  reversal  or  modification  of  the  order 
of  the  commissioners.  (People  v.  Commissioners  of  Cherry 
Valley,  8  Jf.  T.  R.  482;  People  v.  Baker,  19  Barb.  240.) 
(For  form  of  appeal,  see  Appendix  No.  65.) 

Notice  to  commissioners  of  appeal, — There  is  no  provi- 
sion made  requiring  notice  of  the  appeal  to  be  given  to 
the  conmiissioners  until  the  referees  are  appointed  and  are 
ready  to  proceed.  But  it  would  be  well  to  give  the  com- 
missioners such  notice  that  they  may  suspend  all  proceed- 
ings for  opemng  the  road.     (See  form  No.  66.) 

Appointment  of  referees. — ^At  the  expiration  of  sixty 
days  after  the  order  of  the  commissioners  appealed  from 
shall  have  been  filed  in  the  town  clerk's  office,  the  county 
judge,  or  in  case  he  is  a  resident  of  the  town,  or  is  interested 
in  the  land  through  which  the  road  shall  be  laid  out,  or  is 
of  kin  to  any  of  the  persons  interested  in  such  land,  or  is 
otherwise  disqualified,  then  one  of  the  justices  of  sessions 
shall  appoint,  in  writing,  three  referees,  who  are  to  hear 
and  determine  all  the  appeals  brought  within  the  sixty 
days.  Such  referees  are  to  be  three  disinterested  free- 
holders— residents  of  the  county  but  not  of  the  town 
wherein  the  road  is  located.  They  are  not  to  be  named 
by  the  parties  interested  in  the  appeal,  and  should  not  be 
of  kin  to  any  such  parties,  as  in  such  case  they  would  have 
no  jurisdiction  to  hear  the  appeal,  and  their  decision  would 
be  void.  {People  v.  Flake,  14  How.  527.)  Where  several 
persons  separately  appeal,  there  should  be  but  one  set  of 
referees,  one  hearing,  and  one  order.  {Disosway  Y.WinaarU^ 
34  Barh.  578.) 

The  referees  are  not  to  be  appointed  until  after  the 
expiration  of  the  sixty  days,  that  they  may  hear  and 
determine  all  the  appeals  that  are  to  be  brought.     But  it 
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is  probable  that  if  they  should  be  appointed  within  that 
time,  and  should  proceed  to  hear  the  appeals,  their  pro- 
ceeding and  decision  would  not  be  void;  but  it  would  be 
an  error  which  might  be  remedied  by/ certiorari.  {^Har- 
rington V.  People^  6  Barb.  607.)  Should  the  judge  refuse 
or  neglect  to  appoint  the  referees,  he  may  be  compelled 
to  do  so  by  mandamus.  (For  form  of  appointment,  see 
Appendix  No.  67.) 

Order  to  he  filed. — All  orders  for  the  appointment  of 
the  referees  shall  be  filed  and  recorded  in  the  office  of  the 
town  clerk  of  the  town  in  which  the  road  shall  be  located. 
(ioMw  1847,  cA.  455,  ^21.) 

Notice  to  referees, — ^It  is  the  duty  of  the  judge  making 
the  appointment  to  notify  the  referees  of  their  appoint- 
ment, and  to  deliver  to  them  all  papers  pertaining  to  the 
matter  referred  to  them.  K,  from  any  cause,  any  of  the 
referees  appointed  shall  be  prevented  from  serving,  or 
shall  refuse  to  serve,  the  judge  who  appointed  him  may 
appoint  another  to  supply  his  place.  {Id,  §  20.)  (See 
form  of  notice,  Appendix  No.  68.) 

2.  Pbogeedings  of  the  Heferees. 

Notice. — ^It  shall  be  the  duty  of  the  referees  to  proceed 
thereon  as  soon  as  may  be  convenient.  Where  the  deter- 
mination appealed  from  was  against  an  application  for 
laying  out,  altering  or  discontinuing  a  road,  the  referees 
shall  give  notice  to  the  commissioners  by  whom  such 
determination  was  made.  When  appeal  is  from  a  deter- 
mination in  favor  of  an  application  for  laying  out,  altering 
or  discontinuing  a  road,  the  notice  shall  be  given  to  the 
commissioners  and  to  one  or  more  of  the  applicants  for 
such  road.  In  all  cases,  the  notice  shall  specify  the  time 
and  place  at  which  the  referees  will  convene  to  hear  the 
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appeal.    (1  i2.  8.  518,  §  87,  as  modified  by  Laws  1847, 
ch.  455,  §  8.)    (For  form  of  notice,  see  Appendix  No.  70.) 

Service  of  notice. — ^Every  such  notice  shall  be  served  at 
least  eight  days  before  the  time  mentioned  therein,  by 
delivering  the  same  to  one  of  the  commissioners  whose 
determination  is  appealed  from,  or  by  leaving  the  same  at 
his  dwelling  house.  If  the  notice  be  also  directed  to  one 
of  the  applicants,  it  shall  be  served  in  the  same  manner. 
(liJ. /S.  519,  §88.) 

After  the  appointment  of  the  referees  on  an  appeal  they 
become  actors,  and  are  bound  to  notify  the  parties  to  pro- 
ceed; and  their  neglect  cannot  be  imputed  to  the  appel- 
lant as  his  laches.     (Clark  v.  Phelps,  4  Oow.  190.) 

They  should,  as  early  as  possible,  determine  upon  the 
time  and  plac^  of  meeting  to  hear  and  determine  the 
appeals,  and  should  prepare  the  notices  of  such  meeting 
and  cause  them  to  be  served  as  above  provided.  The 
notices  must  be  in  writing. 

The  referees  have  no  jurisdiction  to  proceed  on  the 
appeal,  until  the  notice  of  eight  days  of  the  time  and 
place  of  meeting  has  been  served  in  the  manner  above 
prescribed.  {People  v.  Judges  of  Herkimer,  20  Wend. 
186.)  Notice  should  also  be  given  to  the  parties  bringing 
the  appeal,  although  no  special  provision  is  made  for  such 
notice.  Should  the  referees  proceed  to  hear  and  deter- 
mine the  appeals  without  notice  to  the  appellants,  their 
proceedings  may  be  reversed  on  certiorarL  (See  People 
V.  Tollman,  36  Barb.  222.) 

Although  the  notice  need  only  be  delivered  to  one  of 
the  commissioners,  it  is  notice  to  all;  and  the  one  who 
receives  it  should  give  information  to  the  other  com- 
missioners. 

Notice  to^occupants. — ^A  three  days'  notice  in  writing  to 
the  occupants  of  the  land  through  which  the  road  runs, 
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of  the  time  and  place  of  their  meeting,  is  necessary,  where 
the  appeal  is  from  an  order  of  the  commissioners  refusing 
to  lay  out  or  alter  a  road.  The  eighth  section  of  the  act 
of  1847,  above  cited,  declares  that  the  referees  ^' shall 
possess  all  the  powers  and  discharge  all  the  duties  here- 
tofore possessed  and  discharged  by  three  judges."  Among 
the  powers  and  duties  possessed  and  discharged  by  the 
three  judges,  it  was  provided  that  when  an  appeal  had 
been  made  from  a  determination  of  the  commissioners 
refusing  to  lay  out  or  alter  a  road,  and  the  judges  shall 
reverse  such  determination,  such  judges  shall  lay  out  or 
alter  the  road  applied  for;  and  in  doing  so,  shall  proceed 
in  the  same  manner  in  which  the  commissioners  of  high* 
ways  are  directed  to  proceed  in  like  cases.  (1  R.  &  519, 
^  91.)  But  before  the  commissioners  of  highways  shall 
determine  to  lay  out  a  highway,  they  are  required  to  give 
three  days'  notice  in  writing  to  the  occupant  of  the  land 
through  which  the  road  is  to  run  of  the  time  and  place  at 
which  they  will  meet  to  decide  on  the  application.  (1  Ji. 
S.  514,  §  62.)  The  referees  being  required  to  proceed  in 
the  same  manner  as  the  commissioners,  must  give  the 
same  notice.  {Terpening  v.  Smithy  46  Barb.  208;  Peo- 
pley.  Judges  of  Herkimer,  20  Wend.  186;  People  y.  Robert* 
son,  17  How.  74.)  The  fact  that  the  occupant  was  present 
and  sworn  as  a  witness^  is  no  waiver.  {People  v.  Judges 
of  Herkimer,  supra.)  And  where  the  occupants  of  the 
land  waive  notice  of  the  proceedings  of  the  referees,  but 
afterwards,  and  before  any  action  was  had  on  such  waiver, 
vrithdraw  it,  the  referees  cannot  proceed  without  giving 
the  required  notice.  {People  v.  Crozier,  12  Abb.  445.) 
(For  form  of  notice,  see  Appendix  No.  71.) 

« 

Referees  to  meet. — ^The  referees  having  given  the  requisite 
notices,  it  is  their  duty  to  convene  at  the  time  and  place 
mentioned  in  the  notice,  and  hear  the  proofs  and  allega- 
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tions  of  the  parties.  They  shall  have  power  to  issue  pro- 
cess to  compel  the  attendance  of  witnesses,  and  may 
adjourn  from  time  to  time,  as  may  be  necessary.  Their 
decision,  or  that  of  any  two  of  them,  shall  be  conclusive 
in  the  premises;  and  every  such  decision  shall  be  reduced 
to  writing,  signed  by  the  referees  making  it,  and  be  filed 
by  them  in  the  oflSce  of  the  town  clerk  of  the  town  who 
shall  record  the  same.     (1  B.  S.  519,  §  89.) 

Befereea  to  be  sworn, — Before  proceeding  to  hear  the 
appeal,  the  referees  shall  be  sworn  by  some  officer  autho- 
rized to  take  affidavits  to  be  read  in  courts  of  record, 
faithfully  to  hear  and  determine  the  matters  referred  to 
them.  {Latos  1847,  ch,  455,  ^  8.)  The  taking  of  the  oath 
prescribed  is  an  act  necessary  to  give  the  referees  jurisdic- 
tion to  proceed  to  hear  and  determine  the  appeal;  and  an 
omission  to  do  so  will  render  all  their  acts  coram  non- 
jvdice  and  void.  Nor  can  the  parties  to  the  proceeding 
waive  such  an  irregularity  aa  the  omission  of  the  referees 
to  be  sworn.  It  is  unlike  proceedings  between  private 
parties,  where  they  may  waive  any  irregularity  they 
choose.  The  whole  town  have  an  interest  in  the  proceed- 
ing, and  have  a  right  to  require  that  the  proceedings  shall, 
in  all  material  respects,  conform  to  the  requirements  of 
the  statute.  {People  v.  Connor,  A6  Barb.  333.)  It  would 
be  well  to  annex  the  affidavit  to  the  decision,  aa  it  will 
then  appear  of  record  that  the  requirement  of  the  statute 
has  been  complied  with. 

The  oath  may  be  taken  before  any  judge  of  any  court 
of  record,  any  justice  of  the  peace,  commissioner  of  deeds, 
or  clerk  of  any  court  of  record.  (2  jB.  8. 284,  §  49.  (For 
form  of  oath,  see  Appendix  No.  69.) 

To  compel  attendance  of  witnesses. — ^The  referees  have 
power  to  issue  process  to  compel  the  attendance  of  wit- 
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neseess,  and  should  do  so  at  the  request  of  either  party. 
This  process  should  be  a  subpoena  directed  to  the  witness, 
and  requiring  his  attendance  before  them  at  the  time  and 
place  therein  mentioned.  The  signature  of  one  of  the 
referees  to  such  subpoena  would  probably  be  sufficient, 
but  where  it  is  possible  the  signatures  of  all  should  be 
obtained.    (For  form  of  subpoena,  see  Appendix  No.  72.) 

May  adjoism, — ^The  referees  may  adjourn  from  time  to 
time,  as  may  be  necessary.  (1  R.  S,  579,  §  89.)  There 
is  no  limit  to  the  adjournment,  so  long  as  they  are  neces- 
sary^ which  is  a  matter  of  discretion  with  the  referees. 
People  V.  Ferris^  41  Barb.  124.)  After  the  hearing  has 
been  closed  they  may  adjourn  from  time  to  time  to  enable 
them  to  make  the  decision.  {Id.)  But  when  once  the 
decision  has  been  made,  and  they  have  adjourned  without 
day,  their  power  and  jurisdiction  over  the  matter  is  spent, 
and  they  cannot  afterwards  proceed  in  the  matter.  {Rogers 
T.  Ritnyan,  9  How.  248.) 

ft 

3.  Powers  and  Duties  of  Refebees. 

The  referees  possess  all  the  powers  and  are  to  discharge 
all  the  duties  heretofore  possessed  and  discharged  by  the 
three  judges.  {Laws  1847,  cL  455.  §  8.)  They  have  no 
authority  to  entertain  an  objection  to  the  regularity  of  the 
proceedings  anterior  to  the  decision  of  the  commissioners; 
their  decision  can  only  be  on  the  merits^  as  to  the  necessity 
and  propriety  of  laying  out,  altering,  or  discontinuing  the 
road.  If  any  irregularity  has  intervened  previous  to  the 
decision  of  the  conunissioners,  it  can  be  corrected  only  by 
certiorari,  directed  to  the  conunissioners.  {Commissioners 
of  Warwick  v.  Jvdges  of  Orange,  13  Wend.  432.)  They 
are  required  to  hear  and  decide  the  appeal  on  the  facts 
existing  at  the  time  of  the  hearing  before  them,  and  not 
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pn  the  facts  existing  at  the  time  of  the  original  applica- 
tion for  the  road.  In  this  respect  such  hearing  is  in  the 
nature  of  a  new  proceeding.  (People  v.  Goodwin,  5  N. 
Y.  H.  568.)  They  are  like  other  inferior  and  subordinate 
officers  and  tribunals  that  are. creatures  of  statute,  to  be 
confined  to  powers  expressly  conferred,  or  such  as  are 
necessarily  incident  to  express  powers.  {People  v.  Ferris, 
18  Abb.  64;  27  How.  193.) 

It  is  the  duty  of  the  referees  to  proceed  to  hear  proofs 
and  allegations  of  the  parties,  and  to  make  and  file  their 
decision  in  writing,  affirming,  reversing  or  modifying  the 
order  appealed  from.  They  have  no  power  to  dismiss  the 
appeal  and  refuse  to  proceed  further  on  the  ground  that 
the  order  of  the  county  judge  was  improvidently  or  irre- 
gularly granted,  or  that  the  appellant  had  no  right  to 
bring  the  appeal.  But  if  they  dismiss  the  appeal,  the 
remedy  of  the  party  aggrieved  is  not  by  certiorari  but  by 
mandamus  to  compel  them  to  proceed.  (People  v.  Cor- 
telyou,  36  Barb.  164.) 

To  decide  on  merits. — ^As  has  been  before  stated,  the 
referees  are  to  hear  and  decide  the  appeal,  not  on  the 
facts  existing  at  the  time  of  the  original  application  for 
the  road,  but  on  the  facts  existing  at  the  time  of  the  hear- 
ing before  them.  (^People  y.  Goodwin,  5  N.  Y.  R.  568.) 
But  in  People  v.  Oortelyou,  supra,  it  was  intimated  by  the 
learned  judge  that  the  facts  and  proceedings  necessary  to 
give  jurisdiction  to  the  commissioners  in  making  the  order 
appealed  from,  was  a  subject  for  consideration  by  the 
referees  on  the  appeal.  And  in  the  case  of  The  People  v. 
Cline,  23  Bcerb.  197,)  it  was  said  by  Stbong,  J.:  "  The 
statement  in  the  determination  or  order  of  the  commis- 
sioners, that  twelve  freeholders  had  met  and  decided  that 
the  proposed  road  and  alterations  were  necessary  and  pro- 
per, was  in  effect  an  admission  by  them  that  such  free- 
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holders  were  competent  and  unobjectionable.  As,  however, 
it  involved  the  question  of  jurisdiction,  it  was  not  conclu- 
sive, and  might  be  re-examined  by  the  referees  when  the 
matter  came  before  them."  And  People  v.  Ooodwin^  (5  N. 
Y.  R.  568,)  was  dted  as  sustaining  these  views.  But  in 
The  Conmumoners  of  Warwick  v.  Jxtdges  of  Orange^  (13 
Wend.  432,)  it  was  decided  that  the  judges  had  no  autho- 
rity to  entertain  an  objection  to  the  regularity  of  the  pro- 
ceedings anterior  to  the  decision  of  the  commissioners. 
And  since  the  referees  now  possess  all  the  powers,  and 
are  to  discharge  all  the  duties  heretofore  possessed  and 
discharged  by  the  three  judges,  this  decision  is  as  appli- 
cable now  as  it  then  was.  In  delivering  the  opinion  of 
the  court  Nelson,  J.,  said:  "  In  the  case  of  Lawton  v. 
The  Conmdssionera  of  IBghways  of  Oambridge^  (2  OaineSf 
179,)  the  opinion  was  expressed  by  Mr.  Justice  Spengbb, 
and,  as  I  understand  it,  it  was  the  opinion  of  the  court, 
that  the  authority  of  the  judges  to  hear  the  appeal  was 
confined  to  the  merits  alone — ^the  fitness  or  unfitness  of 
laying  out  the  road.  No  different  opinion  has  been  ex- 
pressed in  any  subsequent  case  that  has  come  under  my 
notice.  The  proceeding  by  appeal  was  not  intended  to 
be  a  review  of  legal  questions,  or  of  irregularities  that 
might  exist  in  the  preliminary  steps,  as  on  a  writ  of  cer- 
tiorari; but  to  be  an  examination  of  the  necessity  or 
propriety  of  the  road,  assuming  all  the  previous  steps  to 
have  been  regularly  taken.  A  certiorari  directly  to  the 
commissioner  is  the  appropriate  remedy  for  the  correction 
of  errors  committed  by  them.  The  decision  of  the  judges 
is  conclusive  upon  the  parties  in  the  premises.  {1  JR.  8. 
519,  §  89.)  It  is  obvious  if  they  had  jurisdiction  to  confirm 
or  reverse  the  decision  of  the  commissioners  for  mere 
error  of  law,  their  judgment  would  be  final,  which  could 
not  have  been  intended  by  the  Legislature;  nor  has 
such  been  the  exposition  of  their  powers  by  this  court,  and 
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had  it  been,  it  would  be  the  only  answer  neoessary  to 
be  given  to  the  numerous  points  of  law  raised  in  this  case. 
The  judges  can  only  entertain,  examine  and  decide  the 
appeal  on  its  merits,  and  then  their  decision  is  final  and 
conclusive,  so  far  as  the  merits  are  involved.    »    •    »    » 
Upon  the  whole^  therefore,  I  perceive  no  solid  reasons 
against  the  position  laid  down  in  the  case  of  LawCon  v. 
Oommiasioners  of  Highways  of  OamMdffej  that  the  autho- 
rity of  the  judges  to  hear  the  appeal  is  confined  to  the 
merits  alone;   on  the  contrary,  much  inconsistency  and 
violation  of  sound  principles  is  avoided,  and  the  spirit  of 
the  statute  faithfully  executed,  by  confining  them  to  that 
question.     The  power  of  this  court  can  be  legitimately 
exerted  to  keep  both  the  commissioners  and  the  judges 
within  their  proper  bounds  in  conducting  their  proceed- 
ings, and  then  the  determination  first  by  one,  and  then  by 
the  other  on  appeal,  will  be  conclusive  in  the  premises, 
according  to  the  letter  of  the  statute.    Upon  any  other 
view,  a  road  might  be  laid  out,  upon  a  reversal  of  the 
detennination  of  the  commissioners,  on  mere  legal  ques- 
tions, without  involving  their  opinion  upon  the  merits. 
The  act  contemplates  such  an  opinion  before  the  judges 
can  act."  So  in  The  Peoplev.  Judges  of  Stiffblk^  (24  Wmd. 
249,)  the  court  decided — Mr.  Justice  Cowen  delivering 
the  opinion — ^that  an  appeal  to  three  judges  does  not  lie 
from  a  determination  which  is  void  for  want  of  jurisdic- 
tion.    The  original  order  being  coram  non  jndice  and  void, 
is  no  more  the  subject  of  such  an  appeal  than  would  be  a 
judgment  rendered  by  the  commissioners  in  a  civil  action. 
An  excess  of  jurisdiction  is  correctable  by  certiorari  only. 
In  view  of  the  last  two  decisions  dted,  it  seems  evident 
that  the  referees  must  confine  themselves  solely  to  the 
merits,  and  cannot  inquire  as  to  any  of  the  preliminary 
proceedings  of  the  commissioners. 
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To  conaideir  damoffes. — ^The  damages  are  a  proper  sub* 
ject  for  the  referees  to  consider  only  so  fiar  as  to  inquire 
whether  the  benefit  will  equal  the  expense.  This  must  be 
inquired  into  by  the  referees  as  well  as  by  the  commission- 
ers. The  referees  pass  in  review  upon  the  acts  of  the 
commissioners,  and  are  substituted  in  their  place;  all  the 
considerations  which  are  proper  for  the  one,  are  also  pro- 
per for  the  other  tribunal.  {Commiasioners  of  Bushwick  ▼• 
Meaerole,  10  Wend.  126.) 

Beveraal  in  peart. — ^The  referees  may  reverse  the  decision 
of  the  commissioners  in  part,  and  sfbrm  it  as  to  the  residue. 
{People  V.  'Baker ^  19  Barb.  240;  People  v.  Commiesionera 
of  Cherry  Vailef/,  8  IT.  Y.  R.  482.)  It  was  formerly 
decided  that  the  judges  or  referees  could  only  affirm  or 
reverse  the  whole  decision,  except  in  a  case  where  the 
road  was  laid  out  by  the  commissioners  without  the  inter- 
vention of  the  freeholders.  (Oommissionera  of  Sherbwme 
V.  Jvdgea  of  Chenango^  25  Wend.  453.)  But  the  act  of 
1847  {Lanjoa  1847,  ch.  455,  §  9),  extends  the  power  of  the 
referees  on  appeal  to  a  partial  reversal  or  modification  of 
the  order  of  the  commissioners. 

When  to  lay  out  or  alter  road. — Since  the  referees  pos- 
sess all  the  powers,  and  are  to  discharge  all  the  duties 
heretofore  possessed  or  discharged  by  the  three  judges 
{Ixiaoa  1847,  ch.  455,  §  8),  therefore,  where  an  appeal  is 
made  from  a  determmation  of  commissioners  refusing  to 
lay  out  or  alter  a  road,  and  the  referees  shall  reverse  such 
determination,  such  referees  are  to  lay  out  or  alter  the  road 
applied  for;  wd  in  doing  so,  are  to  proceed  in  the  same 
manner  in  which  commissioners  of  highways  are  directed 
to  proceed  in  the  like  cases.  Such  road  shall  be  opened 
by  the  commissioners  of  the  town,  in  the  same  manner  as 
if  laid  out  by  themselves.    (1  R.  8.  519,  %  91.)    The 
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referees  should  make  such  order  in  relation  to  the  laying 
out  or  altering  the  road,  as  in  their  judgment  the  commis- 
sioners dhould  hare  made.  {People  v.  Oommiasioners  of 
Cherry  Valley,  8  Nx  Y.  R.  476;  People  r.  Champion,  16 
John.  61.)  And  where  they  simply  reverse  a  decision  of 
the  commissioners,  refusing  to  lay  out  or  alter  a  highway, 
a  mandamus  lies  to  compel  the  referees  to  lay  out  or  alter 
such  highway.  {People  v.  Barber,  12  Barb.  193,)  The 
manner  in  which  the  commissioners  are  to  proceed  in  lay- 
ing out  or  altering  a  highway,  and  which  is  to  be  followed 
by  the  referees,  is  fully  set  forth  in  the  preceding  chapters. 
In  laying  out  the  road  on  appeal  the  referees  are  not 
limited  to  the  route  specified  in  the  application  for  the 
road;  they  may,  in  the  exercise  of  a  sound  discretion, 
make  such  variations  as  they  think  proper.  The  departure, 
however,  from  the  route  of  the  proposed  road  must  not 
be  so  great  as  to  induce  the  belief  that  the  preliminary 
proceedings  have  been  wholly  disregarded;  the  general 
course  of  the  road  must  be  preserved.  {Hailock  v.  Wooh 
aey,  23  Wend.  328;  WooUey  v.  Tompkins,  23  Wend.  324.) 

Commiseionere  to  open. — When  the  conoimissioners  refuse 
to  open  the  road  laid  out  by  the  referees  on  reversing  the 
commissioners'  decision,  a  mandamus  lies  to  compel  them 
to  open  it.  {People  v.  Champion,  16  John.  61.)  Such 
writ  is  to  be  directed  to  **  The  Conunissioners."  It  is  only 
in  case  of  disobedience  to  the  writ,  that  the  conunission- 
ers  are  to  be  proceeded  against  personally.  {Id.)  But 
where  the  referees  simply  reverse  an  order  refusing  to  lay 
out  a  highway,  without  giving  further  directions,  the  com- 
missioners are  not  bound  to  lay  out  the  highway,  and  a 
mandamus  will  not  be  granted  to  compel  them  to  proceed 
to  do  it.  {People  v.  Commisgionere  of  Cherry  Valley,  8 
N.  Y.  R.  476;  People  v.  ComndesionerJi  of  Plainfield, 
7  Hovo.  27.) 
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4.  Befekees'  Decision  and  its  Effeot. 

Having  heard  the  proofe  and  allegation  of  the  parties, 
and  agreed  upon  their  decision,  they  are  to  reduce  such 
decision  to  writing,  sign  it  and  file  it  in  the  town  clerk's 
ojffice.  Where  they  cannot  all  agree  as  to  the  decision  of 
the  matter,  two  of  them  may  decide  it  and  sign  the  decision. 
(1  jB.  8.  519,  §  89.)  Where  several  appeals  are  heard  by 
them,  they  should  embrace  the  whole  matter  in  the  one 
decision.  The  order  should  not  be  signed  until  they  have 
deliberated  on  the  matter  and  agreed  upon  their  decisioiu 
Where  the  referees  heard  the  appeal,  and  then  separated, 
intending  to  meet  again,  but  did  not,  and  an  order  was 
drawn  by  the  attorney  of  the  appellant  and  signed  by  the 
referees  at  their  several  residences,  it  was  held  to  be  ground 
for  reversal.     (Harris  v.  Wkitneyj  6  How.  175.) 

Where  the  referees  have  heard  both  parties  and  duly 
closed  the  hearing,  and  have  entered  upon  the  task  of 
forming  a  determination,  they  have  no  power  to  entertain 
a  motion  of  third  persons  to  open  the  cause  for  a  further 
hearing.  The  only  power  then  left  them  is  to  decide; 
which  includes  the  incidental  powers  of  adjourning  from 
time  to  time  for  that  purpose,  and  to  sign  and  cause  to  be 
filed  the  evidence  of  their  decision.  {Peoples,  Ferris^ 
41  Bwrb.  121.)  (For  form  of  decision,  see  Appendix 
No.  73.) 

Amending  decision. — Afiter  the  decision  has  been  made, 
the  referees  have  no  power  to  review  or  alter  such  decision; 
but  where  errors  have  occurred  in  the  order  or  certificate 
filed  by  them — ^as  in  the  description  of  the  road — ^they  may 
file  an  amended  order  or  certificate  correcting  such  errors. 
In  making  up  the  certificate  they  act  ministerially.  {Wool- 
sey  V.  T(mvphins^  23  Wend.  324;  Rogers  v.  Bvnyan^ 
9  H<yw.  248.) 
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Effect  of  decision. — ^It  is  provided  by  the  89th  section 
that  the  decision  of  the^referees,  or  any  two  of  them,  shall 
be  conclusiye  in  the  premises.  But  this  means  only  that 
it  shall  be  conclusive  on  the  merits  as  to  the  particular 
case  in  which  the  appeal  is  taken,  and  does  not  prevent  or 
affect  a  new  application  for  the  same  road.  {Pruyn  v. 
Orahmn^  1  Wend.  370.)  Nor  is  one  person  coneluded  by 
the  decision  of  another's  appeal  in  the  same  matter,  {piarh 
V.  PMps,  4  Oow.  190.) 

The  decision  of  the  referees  is  only  conclusive  on  the 
merits.  They  can  only  entertain,  examine  and  decide  the 
iqppeal  on  its  merits.  But  if  any  irregularity  occur  in  their 
proceedings,  or  in  the  proceedings  of  the  commissioners 
in  making  the  order  appealed  from,  such  irregularity  may 
be  corrected  by  the  Supreme  Court  on  certiorari.  {Com- 
ndmoiMrs  of  Warwick  v.  Judges  of  Orange^  13  Wend.  432.) 

5.    C!OMMISSIONEB8  TO  CaBBY  OuT  DeOISION. 

It  is  the  duty  of  the  commissioners  of  highways  of  the 
town  to  carry  out  the  decision  of  the  referees  in  the  same 
manner  prescribed  by  section  13  of  chapter  180  of  the  act 
of  1845.  By  that  section  it  was  provided  that  "  whenever 
there  shall  have  been  any  final  determination  upon  any 
appeal  or  appeals  provided  for  as  aforesaid,  making  it  neces- 
sary that  any  road  or  highway  shall  be  laid  out,  altered, 
opened  or  discontinued,  it  shall  be  the  duty  of  the  com- 
missioner or  commissioners  of  highways  of  the  town  where 
the  same  is  to  be  done,  to  carry  out  such  determination 
the  same  as  if  the  decision  of  such  commissioner  or  com- 
missioners had  been  in  favor  thereof,  and  there  had  been 
no  appeal." 

Should  the  commissioners  neglect  or  refuse  to  carry  out 
such  determination,  a  mandamus  may  be  had  to  compel 
them  to  do  it 
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6.  Effect  of  AppEiiL. 

The  appeal  operates  as  a  stay  of  proceedings  until  the 
appeal  is  decided,  and  the  commissioners  cannot,  in  obe- 
dience to  the  decision  in  A's  appeal,  lay  out  a  road  through 
B's  land  while  B's  appeal  is  pending.  K  they  do  so,  they 
are  trespassers.  (Clark  y.  Phelps,  4  Cow.  190.)  But  the 
appeal  operates  as  a  stay  only  from  the  time  it  was  taken, 
and  cannot  undo  or  render  illegal  what  has  been  lawfully 
done  under  the  order  appealed  from.  {Drake  v.  Rogers^ 
8  Mil,  604.)  Where  the  determination  of  the  commis- 
sioners laying  out  a  road  is  appealed  from,  the  sixty  days' 
notice  to  remove  fences  is  to  be  given  after  the  decision 
of  the  referees  is  filed  in  the  town  clerk's  office.  {Iaxicb 
1847,  du  455,  ^  8.) 

Decision  to  remain  unaltered  for  four  years.— The 
decision  of  the  referees  laying  out,  altering  or  discontinu- 
ing any  road,  in  whole  or  in  part,  shall  remain  unaltered 
for  the  term  of  four  years  from  the  time  the  same  shall 
have  been  filed  in  the  office  of  the  town  clerk.  {Laws 
1847,  cA  455,  ^  9.)  The  affirmance  of  the  decision  of  the 
commissioners  laying  out  a  road,  is  making  a  decision 
laying  out  a  road  within  the  meaning  of  the  statute.  The 
policy  of  the  provision  is  to  prevent  litigation  for  the 
period  specified  in  regard  to  the  road,  after  a  decision  oii 
appeaL    {PeopU  v.  Pike,  18  How.  70.) 

7.  Befehees'  Fees. 

Every  referee  appointed  as  above  provided  shall  be 
entitled  to  receive  two  dollars  for  every  day  employed  in 
the  hearing  and  decision  of  such  appeal  or  appeals,  to  be 
paid  by  the  party  appealing  where  the  determination  of 
the  commissioners  shall  be  confirmed,  but  where  it  is 
reversed  to  be  a  charge  upon  the  county.  {Laws  1847, 
ch.  455,  ^9.)    The  statute  makes  no  provision  as  to  who 
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shall  pay  the  referees'  fees  where  they  affirm  in  part  and 
reverse  in  part  the  order  of  the  conunissioners.  In  such 
case  the  county  would  probably  be  chargeable  for  such 
fees. 

The  affirmance  by  the  referees  of  an  order  of  commis- 
sioners gives  them  a  prima  facie  right  to  recover  their  fees 
of  the  appellant,  and  such  right  is  not  suspended  by  the 
suing  out  of  a  certiorari  upon  such  order  to  the  Supreme 
Court.  {Dissomjoay  v.  WinarU^  33  How*  460,  r^ersijig 
Bome  case,  34  Barb.  578.)  Where  there  are  several  appeals 
taken  by  different  persons  from  the  same  order  of  the 
conmiissioners  which  are  all  heard  at  the  same  time,  the 
referees  are  entitled  to  two  dollars  for  each  day  occupied 
in  the  hearing,  as  of  one  appeal  only,  not  two  dollars  a 
day  as  against  each  appellant  separately.  (Id.)  When 
all  the  appeals  are  heard  as  one,  all  the  appellants  are  to 
be  regarded  as  the  party  appealing,  and  all  jointly  liable 
to  pay  the  referees'  fees.  Consequently,  where  the  referees 
in  such  case  bring  an  action  against  one  of  the  appellants 
severally,  for  their  fees,  the  action  cannot  be  sustained 
where  the  defendant  sets  up,  in  answer,  the  non-joinder  of 
the  other  appellants.  {Id.)  It  is  undoubtedly  consistent 
for  the  referees  to  give  each  appellant  a  separate  hearing, 
in  which  event  each  would  be  liable  for  the  time  occupied 
in  his  particular  appeal,  although  the  question  was  the 
same  in  all.    (Id.) 

May  amgn  demand  for  fees. — ^The  referees  may  assign 
their  demand  for  fees,  the  same  as  any  other  demand,  and 
the  assignee  can  maintain  an  action  for  their  recovery  in 
his  own  name.     {Id.) 

8.  Is  What  Cases  no  Appeal  Lies. 

Where  the  commissioners  of  highways  of  two  adjoining 
towns,  in  different  counties,  assemble  together  in  joint 
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board  and  unite  in  an  order  laying  out,  altering  or  dis- 
continuing, or  refusing  to  lay  out,  alter  or  discontinue 
a  road  or  highway,  their  judgment  and  determination 
cannot  be  reviewed  by  appeal  to  a  county  judge  of  one 
of  the  counties.  The  statute  makes  no  provision  for  an 
appeal  in  such  case.  The  determination  of  the  joint  board 
of  commissioners  must  be  considered  iSnal,  and  equivalent 
in  all  respects  to  an  order  of  one  board  of  commissioners, 
affirmed  by  three  referees  on  appeal.  {Peojple  v.  Ndson^ 
26  How.  346.) 

So  an  appeal  does  not  lie  from  a  determination  of  the 
commissioners,  which  is  void  for  want  of  jurisdiction. 
{People  Y.  Judges  of  Si^olk,  24  Wend.  249.)  Nor  has  a 
party  aggrieved  a  right  of  appeal  to  the  county  court 
fii-om  the  determination  of  commissioners,  ascertaining; 
describing  and  entering  of  record  a  road  used  for  twenty 
years.  {People  v.  Judges  of  Cortland^  24  Wend.  491.) 
What  the  proper  remedy  would  be  in  such  a  case,  has  not, 
so  far  as  I  know,  been  decided.  But  this  is  certain,  that 
if  the  proceeding  of  the  commissioners  are,  in  any  respect, 
irregular,  or  if  they  have  no  jurisdiction,  or  exceed  their 
powers,  certiorari  would  be  proper.  In  other  cases  the 
party  might  treat  their  proceedings  as  void,  and  set  up 
the  matter  complained  of  in  any  action  for  penalty,  etc., 
brought  by  the  commissioners.  {Id.  See  also  Allyn  v. 
Commissioners  of  ScJiodacky  19  Wend.  342.) 

9.  Ceetioeari  of  Phoceedings. 

Either  party,  if  dissatisfied  with  the  decision  of  the 
referees,  may  sue  out  a  writ  of  certiorari  to  the  Supreme 
Court  to  review  their  proceedings.  But  on  the  return  of 
the  referees  to  the  certiorari  no  other  question  can  be 
raised  than  those  relating  to  the  jurisdiction  of  the  referees, 
and  the  regularity  of  their  proceedings.     {Birdsall  v. 

15 


226  THE  LAW  OF  mGHWAYS. 

PhilUp8,  17  Wend.  464;  Prindle  v.  Anderson,  19  Wend. 
391;  People  v.  Goodwin,  5  ^.  T.  B.  572;  People  v.  Fan 
Alstyne,  32  i?arJ.  131.)  The  court  on  such  certiorari 
cannot  examine  into  the  merits  of  the  appeal,  or  of  the 
decision — the  determination  of  the  referees  thereon  is 
final  and  conclusive,  but  it  may  examine  into  the  regularity 
of  their  proceedings,  and  into  all  questions  whether  of  law 
or  fact  on  which  the  referees'  jurisdiction  depends.  {Peo- 
ple V.  Goodmn,  supra;  Oommissioners  of  Warwick  v. 
Jvdges  of  Orange,  13  Wend.  432.)  Among  the  questions 
of  jurisdiction  "thus  subject  to  review  is  the  question 
whether  the  owner  of  the  inclosed,  improved  or  cultivated 
lands,  through  which  a  highway  is  laid,  has  given  his  con- 
sent thereto.  {People  v.  Goodwin,  5  JVl  Y.  JR.  568.) 
Also  the  question  whether  the  persons  making  the  certi- 
ficate of  its  necessity  were  freeholders  {People  v.  Com- 
missioners of  Seward,  27  Barb.  94);  also  the  question 
whether  they  were  twelve  in  number  {Totrni  of  Gullalin 
V.  Lovcks,  21  Barb.  578);  also  the  question  whether  the 
highway  was  laid  out  through  the  yard  or  garden  of  the 
owner  without  his  consent  {Ex  parte  Clapper,  3  IBll,  458), 
or  through  an  orchard.  {People  v.  Commissioners  of 
Dutchess,  23  Wend.  360;  see  also  People  v.  Van  Alstyne, 
32  Barb.  131.)  K  any  irregularity  has  intervened  previ- 
ous to  the  decision  of  the  commissioners,  it  can  be  cor- 
rected only  by  certiorari  directed  to  the  commissioners. 
{Commissioners  of  Warwick  v.  Judges  of  Orange,  supra,") 

Who  may  have. — The  right  to  have  a  certiorari  is  reci- 
procal and  belongs  as  well  to  the  commissioners  as  to 
the  appellant.  {Commissioners  of  Einderhook  v.  Clcno^ 
15  John.  537.) 

Application  for  writ — The  application  for  the  writ  is 
founded  on  affidavit,  which  should  set  forth  facts  showing 
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a  probability  that  wrong  has  been  done,  and  that  it  is  of 
a  nature  that  can  be  corrected  on  certiorari.  The  appli- 
cation is  to  be  made  to  the  court  at  special  term.  It 
cannot  be  made  to  a  judge  at  Chambers.  {Gardner  v. 
Comamssioners  of  Wdrren^  10  How.  181;  12  Barb.  219.) 
'  Notice  of  the  application  need  not  in  general  be  given. 
{Id.)    (See  form  No.  74.) 

Aliawcmce. — ^The  court  may,  in  its  discretion,  either 
allow  the  writ  in  the  first  instance,  or  grant  an  order  to 
show  cause.    (Matter  of  Brunt  j  1  Barb.  187.) 

Writ  and  its  form. — The  writ  issues'  in  the  name  of  the 
people,  and  should  recite  the  names  of  the  parties  aggrieved 
and  set  forth  the  cause  of  complaint,  with  the  proceedings, 
and  the  people's  desire  to  be  certified  (certiorari)  of  them, 
and  command  the  referees  to  certify  and  return  the  record 
and  proceedings  to  the  Supreme  Court  on  a  specified  day, 
called  "  return  day,"  so  that  the  court  may  cause  to  be 
done  in  the  matter  what  of  right  ought  to  be  done.  {Ex 
parte  Mayor  of  Albany,  23  Wend.  277;  People  v.  Com- 
misdoners  of  Salem^  1  Cow.  23.) 

The  writ  should  be  directed  to  the  referees,  by  name, 
and  give  their  title  as  referees  appointed  by  the  county 
judge,  etc.,  and  command  them  to  certify  and  return  to 
the  Supreme  Court  at  general  term,  on  a  day  to  be  therein 
named,  the  appeal,  together  with  the  testimony  given,  and 
offered  to  be  given  on  the  hearing  thereof,  with  their 
decision  thereon,  with  all  things  touching  and  concerning 
the  same.     {People  v.  Gonmdssionera  of  Salem,  supra.) 

The  writ  should  be  made  returnable  at  general  term  of 
the  district  in  which  the  proceedings  sought  to  be  reviewed 
were  had.  {The  People  v.  Kelly,  35  Ba?^.  444.)  It 
should  be  tested,  signed  and  sealed  in  the  usual  manner. 
^2  Burr.  Pr.  195.)    Aa  indorsement  should  also  be  made 
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upon  the  writ,  signed  by  the  clerk,  showing  that  the  writ 
has  issued  by  order  of  the  court.  {MoU  t.  Commissionerg 
of  Bush,  19  Wend.  640.)  (For  form  of  writ,  see  Appendix 
No.  75.) 

Uffed  of  writ — The  writ,  after  service,  acts  as  a  stay 
of  proceedings,  {Patchin  v.  Mayor  of  Brooklyn^  13  Wend* 
664,)  and  the  commissioners  should  not  proceed  to  cany 
out  the  determinationa  ppealed  from  until  the  proceedings 
on  certiorari  are  decided.  But  the  pendency  of  the  cer- 
tiorari does  not  suspend  the  right  of  the  referees  to  collect 
their  fees.    {Diesosway  v.  WinarU,  33  How.  460.) 

When  superseded. — ^If  the  writ  has  been  improperly 
granted,  a  motion  may  be  made  to  supersede  it;  as  where 
it  was  granted  before  the  proceedings  removed  were 
wholly  terminated;  and  the  motion  to  supersede  it  may 
be  made  either  before  or  after  the  writ  is  returnable. 
(1  Crarj/s  Pr.  161,  omd  cases  cited.)  So,  after  the  writ  is 
returned,  if  it  is  misdirected,  or  is  otherwise  bad  in  point 
of  law,  or  was  irregularly  or  improperly  allowed,  the  court 
will  order  it  to  be  quashed.  It  cannot  be  quashed  before 
it  is  returned,  or  at  least  returnable.    {Id.) 

Betum  to  writ. — The  referees,  prior  to  the  return  day 
mentioned  in  the  writ,  must  certify  and  return  to  the 
Supreme  Court  at  general  term  the  appeal,  together  with 
the  testimony  given  and  offered  to  be  given  on  the  hearing 
thereof,  with  their  decision  thereon,  with  all  things  touch- 
ing and  concerning  the  same.  The  return  must  show 
affirmatively  that  the  referees  had  authority  to  act;  and 
where  their  authority  and  jurisdiction  depends  upon  a 
fact  to  be  proved  before  them,  and  such  fact  is  disputed, 
they  must  certify  the  proofs  given  in  relation  to  it  for  the 
purpose  of  enabling  the  higher  court  to  determine  whether 


APPEAL  FBOM  THE  COMMISSIONERS.     229 

the  fact  be  established.    {People  v.  Goodwin^  5  2/1  T.  B. 
568;  People  t.  Van  Al^yne,  32  Barb.  132.) 

The  decision  of  the  referees  being  conclusive  as  to  the 
fneritSj  the  court  will  not  compel  a  return  of  the  evidence 
relating  solely  to  the  merits.  {People  v.  Van  Alstyne, 
mpra.)  Such  evidence  should,  however,  be  included. 
(For  form  of  return,  see  Appendix  No.  76.) 

Proceeding  to  compel  return.  —  Should  the  referees 
refuse  or  neglect  to  make  return  to  the  certiorari^  the 
court  may  compel  them  to  do  so.  (2  Qow,  575.  See 
further  as  to  the  practice  on  certiorari^  1  Crartfa  Pr.  151.) 
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OBSTBUCnONS  AND  ENGBOAGSMENT8. 


1.  Ubstractioni  at  common  law. 
S.  Obstruction  of  navigable  rivers. 
S.  Encroachment  by  fenoee. 

4.  Fallen  trees  to  be  removed. 

5.  Swinging  gates  in  highways. 
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6.  Remedy  by  indictment. 

9.  Actions  for  special  damages. 


1.    OBSTBUCnONS  AT  COHMON  LaW. 

The  public  have  a  right  to  an  uninterrupted  passage 
along  a  highway  for  themselves  and  their  carriages  to  its 
uttnost  extent,  unobstructed  by  any  impediment,  subject, 
however,  to  such  temporary  obstructions  as  all  public 
highways  must  suffer  in  cases  of  evident  necessity.  They 
are  entitled  to  the  use  and  enjoyment  of  the  whole  of  a 
highway,  and  no  individual  can  appropriate  a  portion  of 
it  to  his  own  exclusive  use,  and  shield  himself  from 
responsibility  to  the  public,  by  saying  that  enough  is  still 
left  for  the  accommodation  of  others.  {Hart  v.  Mayor  of 
Albany^  9  Wend.  584;  People  v.  Cunningham^  1  Denio^ 
524.)  An  obstruction  of  a  highway  for  an  unreasonable 
length  of  time,  although  in  the  prosecution  of  a  lawful 
business,  as  in  the  loading  or  unloading  of  wagons  or 
drays,  or  by  stages  waiting  and  soliciting  passengers,  is 
indictable  as  a  public  nuisance,  although  room  enough 
might  still  be  left  for  the  accommodation  of  the  public 
on  the  opposite  side  of  the  street.  {Id.)  It  is  immaterial 
for  what  length  of  time  the  practice  may  have  prevailed, 
for  it  is  a  well  known  maxim  that  no  length  of  time  toill 
legalize  a  nuisance. 
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Any  unauthorized  obstruction  which  unnecessarily  in 
commodes  or  impedes  the  lawful  use  of  a  highway  is  a 
public  nuisance  at  common  law.  (1  Hawk.  P.  (7.  ch,  76, 
^  144.)  Thus  it  is  a  nuisance  at  common  law  to  dig  a 
ditch  or  piake  a  hedge  or  fence  across  a  highway,  or  to 
lay  logs  or  lumber  therein,  or  to  do  any  -other  act  which 
will  render  it  less  commodious  to  the  people.  {Wellb.  on 
HighvoaySy  440.) 

What  obstrudions  are  allowable. — A  temporary  occupa- 
tion, however,  of  a  part  of  a  street  or  highway  by  a  person 
engaged  in  building,  or  in  receiving  or  delivering  goods, 
from  stores  and  warehouses  or  the  like,  is  allowed  from 
the  necessity  of  the  case;  but  a  systematic  and  continued 
encroachment,  though  for  purposes  of  carrying  on  a  law- 
ful business  is  unjustifiable.  {People  v.  Cunningham^ 
1  Denio^  524.)  The  necessity  to  justify  such  temporary 
occupation  need  not  be  absolute;  it  is  enough  if  it  be  rea- 
sonable. No  man  has  a  right  to  throw  wood  or  stones 
into  the  street  at  his  pleasure,  but  inasmuch  as  fuel  is 
tiecessary,  a  man  may  throw  wood  in  the  street  for  the 
purpose  of  having  it  carried  to  his  house;  and  it  may  lie 
there  a  reasonable  time.  So,  because  building  is  neces- 
sary, stones,  bricks,  lime,  sand  and  other  materials  may 
be  placed  in  the  street,  provided  it  be  done  in  the  most 
convenient  manner!.  On  the  same  principle,  a  merchant 
may  have  his  goods  in  the  street  for  the  purpose  of  remov- 
ing them  to  his  store  in  a  reasonable  time.  But  he  hajs  no 
right  to  keep  them  in  the  street  for  the  purpose  of  selling 
them  there,  because  there  is  no  necessity  for  it.  {Gomr 
monwealth  v.  Passmore,  1  Serg.  <&  Bawle,  219.)  So,  one 
who  has  occasion  to  leave  a  load  in  a  highway  must 
remove  it  with  promptness.  '  K  he  let  it  remain  there  an 
unreasonable  length  of  time,  it  may  be  removed  as  a 
nuisance.    {Northrop  v.  Burrows^  10  Abb.  865.) 
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It  is  said  to  be  no  nuisance  for  the  inhabitants  of  a  town 
to  unload  wood,  etc.,  in  the  street  before  their  houses,  by 
reason  of  the  necessity  of  the  case,  unless  they  suffer  it  to 
continue  there  an  unreasonable  time  after  it  is  unloaded. 
(2  Bol  Abr.  137  B.;  1  Hawk.  P.  O.  ch.  76,  ^  145.) 

What  are  not  allowable. — ^But  if  the  obstruction  in  such 
case  be  continued  beyond  a  reasonable  time,  it  becomes  a 
public  nuisance.  Thus  in  the  case  of  Rex  v.  Ruaselh 
(6  UaM.  427,)  a  wagoner  was  convicted  of  a  nuisance  for 
occupying  one  side  of  a  public  street  in  a  city,  before  his 
warehouse,  in  loading  and  unloading  his  wagons  for 
several  hours  at  a  time,  both  by  night  and  by  day,  and 
having  one  wagon  at  least  usually  standing  before  his 
warehouse,  so  that  no  carriage  could  pass  on  that  side  of 
the  street,  although  there  was  room  for  two  carriages  to 
pass  on  the  opposite  side  of  the  street.  The  court  said 
that  it  should  be  fully  understood  that  the  defendant  could 
not  legally  carry  on  any  pai't  of  his  business  in  the  public 
street,  to  the  annoyance  of  the  public;  that  the  primary 
object  of  the  street  was  for  the  free  passage  of  the  public 
and  anything  which  impeded  that  free  passage,  without 
necessity,  was  a  nuisance;  that  if  the  nature  of  the  defend- 
ant's business  was  such  as  to  require  the  loading  and 
unloading  of  so  many  more  wagons  than  could  conveniently 
be  contained  within  his  own  private  premises,  he  must 
either  enlarge  his  premises  or  remove  his  business  to  some 
more  convenient  spot.  So  in  Rex  v.  Oro9s^  (3  Campb.  226,) 
the  defendant  was  indicted  and  found  guilty  for  keeping 
coaches  at  a  stand  in  the  street  waiting  for  passengers. 
The  same  principle  was  acknowledged  in  Rex  v.  Janes j 
(3  Gampb.  230,)  where  the  defendant,  a  timber  merchant, 
occupied  a  small  yard  close  to  the  street,  and  from  the 
smallness  of  his  premises,  was  obliged  to  deposit  the  long 
pieces  of  timber  in  the  street,  and  to  have  them  sawed  up 
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there,  before  they  could  be  carried  into  the  yard.  It  was 
argued  that  this  was  necessary  for  his  trade,  and  that  it 
occasioned  no  more  inconvenience  than  draymen  letting 
down  hogsheads  of  beer  into  the  cellar  of  a  publican.  But 
Lord  EujsKBOROUOH  said:  *<If  an  unreasonable  time  is 
occupied  in  the  operation  of  delivering  beer  firom  a  brewer's 
dray  into  the  cellar  of  a  publican,  this  is  certainly  a  nui- 
sance. A  cart  or  wagon  may  be  unloaded  at  a  gateway, 
but  this  must  be  done  with  promptness.  So  as  to  the 
repairing  of  a  house;  the  public  must  submit  to  the  incon- 
venience occasioned  necessarily  in  repairing  the  house; 
but  if  this  inconvenience  be  prolonged  for  an  unreasonable 
time,  thf)  public  have  a  right  to  complain,  and  the  party 
may  be  indicted  for  a  nuisance.  The  defendant  is  not  to 
eke  out  the  inconvenience  of  his  own  premises  by  taking 
the  public  highway  into  his  timber  yard;  and  if  the  street 
be  narrow,  he  must  remove  to  a  more  conmiodious  situa- 
tion for  carrying  on  his  business."  Again,  in  People 
V.  Ctmninffhamj  (1  Denio,  524,)  where  the  defendants, 
brewers,  were  in  the  habit  of  delivering  their  slops  in  the 
public  street  to  purchasers,  and  the  street  was  obstructed 
and  rendered  inconvenient  by  the  carts  and  teams  resort- 
ing thither  for  it  and  waiting  for  a  load,  it  was  held  that 
the  defendants  were  guilty  of  a  nuisance,  and  that  the  con- 
sideration that  the  teams  and  wagons  were  not  owned  by 
them,  or  under  their  control,  did  not  excuse  them,  they 
having  in  effect,  by  the  manner  of  conducting  their  busi- 
ness, invited  these  assemblages  at  that  place. 

The  fact  that  the  defendants'  business  is  lawful,  does 
not  afford  them  a  justification  in  annoying  the  public  in 
transacting  it;  it  gives  them  no  right  to  occupy  the  public 
highway,  so  as  to  impede  the  free  passage  of  it  by  the 
citizens  generally.     {Id.) 

The  case  of  liex  v.  Carlisle,  (6  Carr  <&  Payne^  636,) 
was  somewhat  analogous  to  the  case  last  cited.    The 
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defendant,  who  was  a  bookseller  in  Fleet  street,  haying 
been  distrained  for  the  non-payment  of  a  church  rate,  put 
into  one  of  his  windows  the  effigy  of  a  bishop  of  the 
Established  Church,  under  which  was  written  "  Spiritual 
Broker,"  and  into  the  other  window,  a  man  in  ordinary 
dress,  under  which  was  written  "  Temporal  Broker,"  and 
afterwards  added  the  figure  of  the  devil,  through  the 
arm  of  which  was  tucked  that  of  the  bishop.  The  exhi- 
bition attracted  a  crowd  to  look  at  it,  so  that  passengers 
were  obliged  to  go  off  the  foot-path  into  the  carriage 
way,  as  there  was  not  room  for  them  to  walk  on  the  foot- 
pavement.  Pabkeb,  J.,  admitting  that  the  defendant  had' 
a  right  to  do  as  he  chose  on  his  own  premises,  provided 
he  did  nothing  to  injure  or  annoy  his  neighbors,  or  the 
public,  instructed  the  jury  that,  if  the  exhibition  caused 
the  foot-way  to  be  obstructed,  so  that  the  public  could 
not  pass  as  they  ought  to  do,  this  was  an  indictable  nms* 
ance,  and  that  it  was  not  essential  that  the  figures  should 
be  libelous,  or  that  the  crowd  attracted  should  consist  of 
idle,  disorderly  and  dissolute  persons.  H^  said,  ^^if  a 
place  is  situated  near  a  highway,  and  the  defendant  do 
that  which  causes  the  persons  passing,  to  be  prevented 
frotn  passing  as  they  ought  to  do,  and,  beside  this,  people 
are  annoyed  in  the  occupation  of  their  houses,  this  is  a 
nuisance  for  which  the  party  is  indictable." 

It  is,  no  doubt,  a  nuisance  to  dig  a  ditch  or  lay  logs  or 
wood  in  a  highway ;  and  whosoever  sustains  an  injury 
from  such  a  cause,  without  any  fault  of  his  own,  may 
maintain  an  action  against  the  author  of  it.  {Harlow  v. 
Humiston,  6  Cow.,  189.)  But  all  lands  within  a  highway 
fence  are  not  necessarily  subject  to  the  right  of  way,  and 
where  they  are  not  so  subject,  they  may  be  occupied  by 
the  owner,  and  if  he  place  an  obstruction  there  and 
another  is  injured  by  it,  he  is  not,  therefore,  liable.  {Id.) 
Where  the  road  is  laid  out  by  the  conunissioners,  the 
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public  are  entitled  to  the  uninterrupted  ^and  free  use  of 
the  road,  to  the  full  width  laid  out;  and  where  the  road 
is  claimed  by  user,  the  extent  of  such  user  determines  itsi 
width.  But  the  public  are  not  entitled  to  the  use  of  the 
road  to  a  greater  width  than  laid  out  in  the  one  case, 
or  used  in  the  other ;  and  if  a  man  occupy  his  lands 
beyond  those  limits,  without  fencing  it,  and  place  an 
obstruction  there,  he  cannot  be  made  liable  to  one  injured 
thereby.  / 

Any  act  of  an  individual  done  to  a  highway,  though 
performed  on  his  own  soil,  if  it  detract  from  the  safety 
of  travelers,  is  a  nuisance.  Therefore,  where  the  owner 
of  lands,  over  which  a  highway  passes,  digs  a  raceway 
across  the  road  to  conduct  water  to  his  mill,  he  must 
restore  the  road  to  as  good  and  safe  condition  as  it  was 
before  the  race  was  built,  by  building  and  maintaining  a 
bridge  over  it,  or  otherwise ;  and  if  an  injury  occurs  by 
reason  thereof,  though  he  use  the  utmost  care  to  prevent 
it,  he  is,  in  the  absence  of  gross  negligence  on  the  part  of 
the  party  injured,  liable  for  damages,  and  the  raceway 
will  be  adjudged  a  nuisance.  {Dygert  v.  JSchenck^  23 
Wend.^  446.)  So  a  ditch  dug  in  a  public  highway  which, 
from  the  local  circumstances  of  the  country,  is  seldom  or 
never  used  but  by  one  or  more  families,  is  still  a  public 
nuisance,  not  because  any  considerable  portion  of  the 
public  is  actually  affected  by  it,  but  because  it  obstructs 
a  passage  which  all  have  a  right  to  use.  {Lansing  v. 
Smith,  8  Cfnom,  152.) 

Whatever  is  permitted  by  a  statute  which  the  Legisla- 
ture is  constitutionally  competent  to  pass,  is  not,  in  judg- 
ment of  law,  a  nuisance.  {Leigh  v.  Westervelt,  2  Duer, 
618 ;  Williams  v.  JST.  Y.  Central  li.  R.  Co.,  18.  Barb. 
222.)  Unless  there  is  an  excess  or  irregularity  in  the 
exerdse  of  the  power  conferred,  in  which  case  it  becomes 
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a  public  nuifiance  yro  tanto.  {lienmck  v.  Morris^  3  HUl^ 
621 ;  affirmed,  7  Hill,  575. 

"  It  seemeth,"  says  Mr.  Hawkins,  (1  Hawk.  P.  O.  ch. 
76,  §  15)  '^  that  an  heir  may  be  indicted  for  continuing  an 
encroachment  or  other  nuisance  to  a  highway,  began  by 
his  ancestor,  because  such  a  continuance  thereof  amounts, 
in  the  judgment  of  law,  to  a  new  nuisance."  Yet,  in 
Austin's  case,  (1  VerUr.  183,)  in  an  indictment  for  erect- 
ing posts  and  rails  in  a  highway,  it  was  held  necessary 
to  prove  that  the  party  indicted  set  them  up  ;  for  a  con- 
tinuance of  them,  or  not  suffering  them  to  be  removed, 
would  not  serve. 

If  a  house  on  the  highway  be  ruinous,  and  likely  to 
fall  down,  it  is  a  nuisance,  and  the  occupier  is  bound  to 
repair  it,  although  he  be  tenant  at  will,  for  where  the 
danger  concerns  the  public,  they  look  to  the  occupier  and 
not  to  the  estate.    {Queen  v.  WaUs,  1  8alk,  357.) 

2.  OBSTBuonoN  OF  Navigable  Bivers. 

It  has  been  before  said  {oMe  p.  15)  that  a  navigable 
river  common.to  all  men,  is  a  highway:  and  it  is  governed 
by  the  same  rules,  so  far  as  obstructions  and  nuisances  are 
concerned,  as  are  highways  oii  the  land.  All  citizens  may 
use  it  only  as  a  highway  for  purposes  of  navigation.  They 
have  no  right  exclusively  to  occupy  any  part  of  it,  by 
either  floating  or  permanent  buildings  or  obstructions. 
{Hart  V.  Mayor  of  Albany,  9  Wend.  584.)  The  right  of 
each  citizen  to  use  such  river  as  a  highway  must,  eveiy- 
where,  within  reasonable  limits,  accommodate  itself  to  the 
same  right  in  the  public  at  large.  Every  unauthorized 
obstruction  of  a  navigable  river  is  a  public  nuisance. 
.  Lord  Hale,  in  his  treatise  De  Jvre  Maris,  9,  after  stat- 
ing the  clause  in  magna  charta,  which  directs  the  removal 
of  nuisances,  says:  *'  These  nuisances  are  such  as  hinder  or 
obstruct  the  passage  of  boats:  as  wiers,  piles,  choaking  up 
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the  passage  with  filth,  diverting  6f  the  river  by  cuts  or 
trenches,  decay  of  banks,  or  the  like." 

Mr.  Hawkins  says:  '*  It  seems  certain  that  it  is  a  com- 
mon nuisance  to  divert  part  of  a  public  navigable  river, 
whereby  the  current  of  it  is  weakened  and  made  unable  to 
carry  vessels  of  the  same  burthen  as  it  could  before. 
(1  Hawk.  P.  (7.  ch.  75,  ^11.)  So  it  is  a  common  nuisance 
to  lay  timber  in  a  public  river,  although  the  soil  on  which 
it  is  laid  belong  to  the  party,  provided  it  obstruct  the 
necessary  intercourse.  (3  Bac.  Abr.  686.)  So,  it  is  unlaw- 
ful for  an  individual,  without  special  authority,  to  con- 
struct and  moor  a  floating  storehouse  or  vessel  for  the 
purpose  of  receiving  and  delivering  goods  and  merchandize 
in  any  public  river,  or  in  any  port  or  harbor.  Such  per- 
manent appropriation  and  exclusive  occupation  of  a  portion 
of  a  public  river,  is  an  obstruction  to  its  free  and  common 
use,  and  is  indictable  as  a  public  nuisance.  {Hart  v.  Mayor 
of  Albany y  9  TTend.STl;  see  also  People  v.  Vanderbilt^ 
26  N.  T.  R.  287.) 

The  erection  of  a  building  on  the  bank  of  a  navigable 
river,  below  the  line  of  low  water,  is  not  per  se  a  nuisance. 
{WOmore  v.  Allantic  White  Lead  Co.  37  JBarb.  70.) 

3.  ENGBOACHM£in*S  BY  FeNGES. 

How  removed. — ^In  eveiy  case  where  a  highway  shall 
have  been  laid  out,  and  the  same  has  been,  or  shall  be, 
encroached  upon  by  fences  erected  by  any  occupant  of  the 
land  through  or  by  which  such  highway  runs,  the  ^  com- 
missioners of  highways  of  the  town  shall,  if  in  their  opinion 
it  be  deemed  necessary,  order  such  fences  to  be  removed,  so 
that  such  highway  may  be  of  the  breadth  originally 
intended.  The  commissioners  making  the  order  shall 
cause  the  same  to  be  reduced  to  writing,  and  signed. 
They  shall  also  give  notice  in  writing,  to  the  occupant 
of  the  land,  to  remove  such  fence  within  sixty  days. 
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Every  such  order  and  notice  shall  specify  the  breadth  of 
the  road  originally  intended,  the  extent  of  the  encroach- 
ment, and  the  place  or  places  in  which  the  same  shall  be. 
(1  B.  a.  521,  §  103.) 

No  person  shall  be  required  to  remove  any  fence  under 
the  preceding  provision,  except  between  the  first  day  of 
April  and  the  first  day  of  November  in  any  year.  (1  R. 
S.  522,  ^  103.) 

JPenalty  for  not  removing. — ^If  such  removal  shall  not 
be  made  within  sixty  days  after  the  service  of  such  notice, 
the  occupant  to  whom  the  notice  shall  be  given  shall  for- 
feit the  sum  of  fifty  cents  for  each  day  after  the  expiration 
of  that  time  for  which  such  fences  shall  continue  unremoved, 
and  the  conunissioners  of  highways  may  remove,  or  cause 
to  be  removed,  such  encroachment;  and  the  occupant  of 
the  premises  shall  pay  to  the  commissioners  of  highways 
all  reasonable  charges  therefor,  to  be  collected  in  the 
manner  provided  in  the  forty7fifth  section  of  said  title. 
(1  R.  a.  522,  ^  104.) 

Proctedinga. — ^To  bring  a  person  in  default  for  not 
obeying  the  order  of  the  conunissioners,  and  render  him 
liable  for  the  penalties  for  an  encroachment  on  the  high- 
ways, it  is  necessary  that  the  conunissioners  should  meet, 
deliberate  and  decide  on  the  alleged  encroachment,  and 
give  notice  to  the  party  to  remove  his  fences  within  sixty 
days,  which  notice  ought  to  state  specially  the  breadth  of 
the  road  originally  intended,  the  e:d;ent  of  the  encroach- 
ment, and  the  place  or  places  where,  so  that  the  parly- 
may  know  how  to  obey  the  order  for  removing  his  fence. 
{Spicer  v.  aiade,  9  John.  359.) 

When  the  encroachment  is  not  denied,  all  the  commis- 
sioners must  confer  together  in  regard  to  making  an  order 
for  its  removal,  or  be  duly  notified  to  attend  a  meeting  of 
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the  conmussioners  for  tfie  purpose  of  conferring  thereon 
and  the  majority  may  act  (1  JR.  S.  525,  §  125);  but  when 
the  encroachment  is  denied,  and  the  fact  is  to  be  enquired 
into  by  a  jury,  it  was  held,  in  an  early  case,  that  one  of 
the  commissioners  only  may  act,  and  make  complaint  to  a 
justice  of  the  peace ;  or  that,  at  least,  a  want  of  joint 
consultation  of  all  the  commissioners  will  not  vitiate  an 
inquest  subsequently  found.  (13  John.  460.)  The  safer 
course  is,  however,  for  all  the  commissioners  to  meet  and 
deliberate,  or  to  have  notice  to  meet  and  deliberate  on  the 
matter,  before  the  notice  is  given  in  every  case. 

And  m  Fitch  v.  Oommissioners  of  Kirkland^  (22  Wend. 
132,)  it  was  held  that  an  order  for  the  removal  of  fences, 
made  by  two  conmiissioners  in  the  case  of  an  encroach- 
ment on  a  highway  was  void,  it  not  appearing  on  the  face 
of  the  order  that  the  third  commissioner  was  duly  noti- 
fied to  attend  a  meeting  of  the  board  for  the  purpose  of 
deliberating  on  the  subject  of  the  order. 

The  breadth  of  the  road  originally  intended,  the  extent 
of  the  encroachment,  and  the  place  or  places  in  which  the 
same  shall  be,  must  be  given  with  precision.  In  Mott  v. 
Conmdssioners  of  Bush,  (2  Hill,  472,)  the  court  held  it  to 
be  an  incurable  defect  that  the  notice  and  order  omitted 
to  specify  the  original  breadth  of  the  road,  and  the  extent 
and  places  of  the  encroachment.  The  order  and  notice  ' 
in  that  case  described  the  encroachments  as  being  *'  of  the 
average  width  of  one  rod  or  upwards."  It  was  insuffi- 
cient: "The  statute,"  says  the  court,  "is  very  explicit, 
and  for  an  obvious  reason,  viz :  to  enable  the  party,  if  he 
•see  fit,  to  comply  with  the  order  at  once."  The  descrip- 
tion should  be  full  and  precise,  so  as  to  fix  the  place  and 
extent  of  the  encroachment  beyond  all  doubt  or  embar- 
rassment to  the  occupant.  The  commissioners  are  required 
to  put  the  party  in  possession  of  all  the  particulars  of 
the  encroachment  necessary  to  enable  him  to  go  upon  the 
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ground,  where  it  is  alleged  to  exist,  and  remoye  it  at  once. 
(For  form  of  order  and  notice,  see  Appendix  Nos.  77,  78,) 

How  width  to  be  ascertained. — The  commissioners  are 
to  ascertain  the  width  from  the  survey  of  the  road  recorded 
with  the  order  laying  it  out  In  Taimage  v.  HwMing^ 
(29  N.  T.  jB.  447,)  which  was  an  action  to  recover  penal- 
ties for  encroachments,  alleged  to  have  occurred  on  a 
highway,  brought  under  an  act  regulating  highways  in 
the  counties  of  Suffolk,  Kings  and  Queens,  under  which 
act  the  provision,  with  regard  to  encroachmenta,  is  not 
limited  to  laid  out  highways,  the  court  held  that,  before 
it  can  be  determined  whether  a  particular  highway  has 
been  encroached  upon,  its  limits  and  boundaries  must  be 
ascertained  and  determined  in  some  mode  prescribed  by 
law ;  and  that  the  jury  called  to  determine  the  disputed 
question  of  an  encroachment,  has  no  power  to  determine 
the  question  of  width  and  boundaries. 

Highway  must  have  been  laid  out. — ^It  is  pretty  conclu- 
sively settled  that  there  can  be  no  proceedings  by  the  com- 
missioners to  remove  an  encroachment  on  a  highway  under 
the  above  provisions,  unless  the  highway  has  been  la£d  out 
and  recorded  in  conformity  with  the  directions  of  the 
highway  act. 

The  fact  that  a  road  has  been  used  as  a  highway  for 
twenty  years  or  more,  will  not  give  the  commissioners 
jurisdiction  to  proceed  against  an  individual  for  an  en- 
croachment thereon  by  fences,  unless  such  road  has  been 
laid  out  and  recorded  bb  a  pubUc  highway.  This  waa 
directly  decided  in  Doughty  v.  Brills  (36  Barb.  488.)  It 
is  true  that  in  Chapman  v.  Gates^  (46  Barh.  313,)  Mr, 
Justice  Baloom  was  of  opinion  that  the  commissioners 
could  recover  the  penalty  for  an  encroachment,  ^^upon 
evidence  that  the  highway  had  been  worked  and  used  by 
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the  people  as  a  public  highway,  and  regai'ded  as  such  for 
fifteen  years  before  the  defendant  obstructed  it."  But 
this  opinion  of  the  learned  Judge  was  wholly  obiter,  and 
18  not  sustained  by  the  decisions.  In  Tucker  v.  Rankin^ 
(15  Barb,  482,)  Johnson,  J.,  who  delivered  a  dissenting 
opinion,  said:  '^I  am  unable  to  agree  with  my  brethren  in 
this  case.  We  fully  agree  that  highway  compiissioners 
are  only  authorized  to  order  the  removal  of  fences  as 
encroachments  upon  highways,  in  cases  where  highways 
have  been  laid  out  according  to  statute."  The  only 
point  of  disagreement  in  the  case  was  as  to  what  con- 
stitute a  laid  out  highway  within  the  meaning  of  the  stat- 
ute, that  is,  as  to  whether  the  fact  that  but  two  of  the 
commissioners  were  present  at  the  survey,  and  signed  the 
paper  designated  by  that  name  was  a  fatal  objection. 
The  majority  of  the  court  held  that  it  was  not,  and  ttiat 
in  the  absence  of  evidence  to  the  contrary  it  would  be 
presumed  that  the  third  commissioner  met  and  consulted 
with  them  in  reference  to  their  proceeding  at  or  before 
the  time  the  paper  was  signed. 

Again,  in  Tcdmage  v.  Hanttmg,  (29  N*  Y.  R.  453,)  which 
was  an  action  for  penalties  for  encroachment,  under  the 
Long  Island  road  act.  The  court  said  :  ^*  It  is  true,  as 
suggested  by  the  appellants'  counsel,  that  the  provision 
of  the  act  in  question,  in  regard  to  encroachments  is  not, 
in  terms,  confined  to  laid  out  highways,  as  in  the  revised 
statutes,  but  extends  to  every  case  of  a  highway  encroached 
upon."  The  statute  itself  is  sufficiently  definite  in  the 
matter,  and  only  gives  the  remedy  "  in  every  case  where 
a  highway  shall  have  been  laid  out" 

Proof  of  laying  ovl. — Although  it  is  essential  that  the 
road  shall  have  been  laid  out  and  recorded,  yet  it  is  not 
necessary  that  the  commissioners  prove  all  the  proceed- 

16 
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ings  preliminarjr  to  the  laying  out  of  the  road.  It  will 
be  sufficient  for  them  to  show  the  record  thereof,  and  that 
it  was  opened  and  used  as  a  public  highway.  {Sage  y, 
BameSi  9  John.  365;  Chapman  v.  Gates^  46  Bai^b.  313.) 

Where  highway  is  discontinued. — K  a  highway  is 
obstructed  by  a  fence,  and  the  commissioners  discontinue 
the  highway,  the  fence  thereupon  ceases  to  be  a  public 
nuisance,  and  an  appeal  from  the  order  discontinuing  such 
highway  does  not  make  the  fence  illegal.  {Drake  y.  Rogers^ 
3  Hill^  604.)  But  the  owner  of  the  land  cannot  himself 
work  an  abandonment  of  a  highway  by  obstructing  it; 
the  public  alone  can  do  that  by  a  non-user  for  twenty 
years,  or  by  such  an  entire  and  absolute  abandonment  as 
can  leave,  imder  the  circumstances,  no  question  of  intent. 
{Amsbey  y.  Hinds,  46  Barb.  622.) 

Bow  penalty  collected. — ^It  is  provided  that  the  penalties 
and  charges  for  removing  the  fences  shall  be  *'  collected 
in  the  same  manner  provided  in  the  forty-fifth  section  of 
said  title."  This  is  evidently  a  mistake,  for  the  forty-fifth 
section  does  not  provide  any  manner  for  collecting 
penalties. 

The  penalty  should  be  collected  by  bringing  an  action 
before  a  justice  of  the  peace  in  the  same  manner  that 
other  actions  are  commenced.  See  as  to  the  manner  in 
which  commissioners  are  to  sue,  ante  p.  96,  et  seq. 

Plea  of  title. — Some  doubt  has  existed  in  the  courts  as 
to  whether  a  plea  of  title  by  a  defendant  sued  for  penalties 
for  encroaching  on  a  highway,  ousted  the  justice  of  juris- 
diction. In  Parker  v.  Van  Bouten,  (7  Wend.  145,)  it  was 
held  that  a  plea  of  title  was  no  bar  to  an  action  by  com- 
missioners for  an  obstruction  of  a  highway,  inasmuch  as 
the  public  did  not  claim  title,  but  only  an  easement  of 
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passage.  But  in  Randall  v.  Crandall^  (1  Hilly  342,)  it 
was  held  that  the  question  of  right  of  way,  either  public 
or  private,  is  a  question  of  title  to  real  property  which  a 
justice  of  the  peace  has  no  jurisdiction  to  try.  This  case 
was  cit^d  in  Little  v.  Denn^  (3  Abb.  N.  S.  235,)  which  was 
a  case  in  the  Court  of  Appeals,  and  it  was  there  said  that 
the  question  was  well  settled.  However,  if  the  defendant 
wishes  to  take  objection  to  the  jurisdiction  of  the  justice 
on  the  grounds  that  the  question  of  right  of  way  involves 
a  question  of  title,  he  must,  at  the  time  of  answering, 
deliver  the  undertaking  prescribed  by  section  fifty-six  of 
the  Code;  and  if  he  do  not  deliver  such  undertaking,  he 
is  precluded  from  drawing  the  title  or  right  of  way  in 
question  in  his  defence.     {Id,) 

But  though  the  defendant,  by  omitting  to  give  the 
requisite  undertaking,  has  precluded  himself  from  drawing 
the  right  of  way  in  question,  he  has  the  right  to  introduce 
evidence  to  show  that  the  obstruction  complained  of,  is 
not  within  the  boundaries  of  the  highway.  This  does  not 
involve  the  question  of  title.     {Id,) 

Where  encroachment  is  denied. — ^If  the  occupant  to  whom 
notice  is  given  shall,  within  five  days,  deny  such  encroach- 
ment, the  commissioners,  or  some  one  of  them,  sl^all  apply 
to  any  justice  of  the  peAce  of  the  county,  for  a  precept 
directed  to  any  constable  of  the  town,  to  summon  twelve 
freeholders  thereof,  to  meet  at  a  certain  day  and  place,  to  be 
specified  in  such  precept,  and  not  less  than  four  days  after 
the  issuing  thereof,  to  inquire  into  the  premises.  The  con- 
stable to  whom  such  precept  shall  be  directed,  shall  give  at 
least  three  days'  notice  to  the  commissioners  of  highways  of 
the  town,  and  to  the  occupant  of  the  land,  of  the  time 
and  place  at  which  such  freeholders  are  to  meet.  (1  R.  8. 
522,  §  105.)  (For  forms  herein,  see  Appendix  No.  79.) 
.    The  denial  of  the  occupant  must  be  in  writmg.  {Lane 
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V.  Cary^  19  Barb.  537.)  The  application  of  the  commis- 
sioners to  the  justice  should  also  be  in  writing.  The 
statute,  by  freeholders,  means  such  as  have  the  legal  title 
to  real  estate — such  as  are  freeholders  without  a  proceed- 
ing in  court  to  make  or  declare  them  so;  a  legal  title  is 
requisite.'  {PeopleY.  Hynds,  30  N.  T.  R.  472.)  See  further 
as  to  the  freeholders,  ante  chapter  Ym,  9vb.  6. 

It  was  held  in  Pugsley  v.  Anderson^  (3  Wend.  468),  that 
the  justice  acted  ministerially  in  these  proceedings,  and 
had  no  duty  to  perform  except  to  issue  the  precept  for 
the  jury,  and  to  swear  the  jury  and  witnesses;  and  that 
he  had  no  right  to  decide  upon  the  qualifications  of  the 
jurors.  But  by  the  act  of  1862,  {ph.  243,  ^  1),  it  is  pro- 
vided that  the  justice  shall  preside  at  the  trial  in  the  same 
manner  as  upon  trial  of  an  issue  joined  in  a  civil  action 
commenced  before  him,  and  that  he  shall  have  the  power, 
and  it  shall  be  his  duty  to  decide  as  to  the  competency  of 
the  jurors,  the  competency  and  admissibility  of  evidence, 
and  all  other  questions  which  may  arise  before  him  in  the 
same  manner,  and  with  the  like  effect,  as  upon  a  jury  trial 
in  civil  actions  before  him.  The  justice  should  not  annex 
to  the  precept  the  list  of  jurors  to  be  summoned.  K  he 
should  do  so,  the  proceeding  would  be  irregular,  but  the 
irregularity  is  waived  by  appearing  and  taking  no  objec- 
tion to  the  jury  on  that  ground.  {MoU  v.  Conmdasianer  of 
Rush,  2  Hill,  472.) 

Proceedings  on  trial. — On  the  day  specified  in  the  pre- 
cept, the  jury  so  summoned  shall  be  sworn  by  such  justice, 
well  and  truly  to  inquire  whether  any  such  encroachment 
has  been  made  and  by  whom;  such  witnesses  as  may  be 
produced  by  either  party  shall  also  be  sworn  by  such 
justice,  and  the  jury  shall  hear  the  proofs  and  allegations 
which  may  be  produced  and  submitted.  (1  R.  8.  522, 
%  106.)    (For  form  of  oath,  see  Appendix  No.  80.) 
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Upon  the  hearing  before  the  jury,  as  provided  in  the 
above  section,  the  justice  who  has  issued  the  precept  to 
such  party,  shall  preside  at  the  trial  in  the  same  manner 
as  upon  the  trial  of  an  issue  joined  in  a  civil  action  com- 
menced before  him;  six  of  the  jurors  summoned  shaH  be 
drawn  and  empanneled  in  the  same  manner  as  upon  trial 
by  jury  in  civil  actions  before  him,  and  he  shall  have  the 
power,  and  it  shall  be  his  duty  to  decide  as  to  the  compe- 
tency of  jurors,  the  competency  and  admissability  of  evi- 
dence, and  all  other  questions  which  may  arise  before  him, 
in  the  same  manner  and  with  the  like  effect  as  upon  a  jury 
trial  in  civil  actions  before  him;^d  such  justice  shall 
adjust  and  determine  the  cost  of  such  inquiry,  and  in  case 
the  jury  shall  find  an  encroachment,  he  shall  render  and 
docket  a  judgment  to  that  effect,  and  for  such  costs  against 
the  person  or  persons  who  shall  have  denied  such  en- 
croachment; in  case  the  jury  find  no  encroachment,  he 
shall  render  and  docket  a  judgment  to  that  effect  against 
the  commissioner  or  commissioners  prosecuting  the  pro- 
ceedings, and  also  for  such  costs,  together  with  the  dama- 
ges, if  any,  which  may  have  been  fixed  by  the  jury,  and 
payment  thereof  shall  be  enforced  by  such  justice,  as  in 
other  cases  of  judgment  rendered  by  him.  {Laws  of  1862, 
ch.  243,  §  1.) 

The  judgment  finding  that  an  encroachment  has  been 
made,  should  state  the  particulars  of  the  encroachment,  so 
as  to  guide  the  party  in  removing  it.  {Fitch  v.  Comfmia" 
sionera  of  Kirkland^  22  Wend.  132.)  Should  the  jury 
disagree,  the  justice  may  discharge  them  and  issue  a  new 
process  to  sununon  another  jury.  {People  v.  Cortely(my  36 
Barb.  164.) 

It  was  provided  by  §§  107,  108  of  the  Bevised  Statutes, 
(1  R.  8.  522,)  that  if  the  jury  find  that  any  encroachment 
has  been  made,  they  shall  make  and  subscribe  a  certificate, 
in  writing,  stating  the  particulars  of  such  encroachment, 
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and  by  whom  made;  which  shall  be  filed  in  the  office  of 
the  town  clerk.  The  occupant  of  the  land,  whether  such 
encroachment  shall  have  been  made  by  him  or  by  any 
former  occupant,  shall  remove  his  fences  within  sixty 
days  after  the  filing  of  such  certificate,  under  the  penalty 
provided  in  the  one  hundred  and  fourth  section  of  this 
title  (cited  above).  He  shall  also  pay  the  costs  of  such 
inquiry;  and  if  the  same  shall  not  be  paid  within  ten  days, 
the  justice  shall  issue  a  warrant  for  the  collection  thereof 
in  the  manner  provided  in  the  forty-third  section  of  this 
title. 

If  the  jury  find  that  no  encroachment  has  been  made, 
they  shall  so  certify,  and  shall  also  ascertain  and  certify 
the  damages  which  the  then  occupant  shall  have  sustained 
by  such  proceeding;  which,  together  with  the  costs 
thereof,  shall  be  paid  by  the  commissioners,  and  shall  be 
charged  in  their  favor  against  the  town  by  which  they 
shall  have  been  elected. 

It  is  provided  by  the  act  of  1862,  the  first  section  of 
which  is  above  oited,  that  the  payment  of  the  judgment 
rendered  by  the  justice,  in  case  of  encroachments,  shall  be 
collected  in  the  same  manner  as  in  other  cases  of  judgment 
rendered  by  him,  so  that  the  provisions  in  section  one  hun- 
dred and  seven,  above  cited,  in  relation  to  the  collection 
of  the  judgment,  is  superseded.  But  in  other  respects 
there  does  not  appear  to  be  anything  in  the  act  of  1862 
inconsistent  with  the  sections  last  cited. 

The  jury  should  make  and  subscribe  a  certificate  in 
writing,  stating  the  particulars  of  the  encroachment,  and 
by  whom  made,  and  the  same  should  be  filed  in  the  town 
clerk's  office.  The  occupant  has  sixty  days  to  remove  the 
fence  aft€r  the  filing  of  such  certificate. 

Right  of  app^, — ^The  person  or  party  against  whom 
such  judgment  shall  be  rendered,  may,  within  sixty  days 
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after  filing  the  certificate  of  the  jury,  appeal  from  the  find- 
ing and  judgment  to  the  county  court  of  the  same  county; 
such  appeal  shall  be  made  by  the  service,  "within  twenty 
days  after  the  docketing  of  said  judgment,  of  notice  of 
appeal  upon  the  justice  and  upon  the  successful  party  or 
parties,  or  one  of  them,  stating  the  grounds  of  such  appeal. 
It  shall  be  the  duty  of  such  justice,  in  his  return  to  such 
appeal,  to  embrace  copies  of  all  the  papers  made  and 
served  in  the  proceeding  prior  to  issuing  the  precept  for 
such  jury,  and  all  evidence  and  proceedings  before  him, 
together  with  the  finding  of  the  jury  and  judgment  entered 
thereon.  All  the  provisions  of  title  eleven,  chapters 
q^bird  and  fifth  of  the  Code  of  Procedure  are  extended 
to  such  appeals,  so  far  as  the  same  are  applicable  thereto. 
{Laws  1862,  ch.  243,  ^  2.) 

Title  eleven,  chapters  third  and  fifth  of  the  Code  relate 
to  "  appeals  to  the  Supreme  Court  from  an  inferior  court," 
and  '^  appeals  to  the  Court  of  Common  Pleas  for  the  city 
and  counlgr  of  New  York,  or  to  a  County  Court  from  an 
inferior  court,"  so  that  appeals  from  the  judgment  in  case 
of  alleged  encroachments,  as  above  provided,  are  governed 
by  the  same  rules,  and  are  to  be  taken  in  the  same  manner 
ajB  in  civil  cases. 

JtidffmerU  an  appeal, — ^In  case  the  decision  of  the  jury 
folding  an  encroachment  shall  be  affirmed  by  the  Appel- 
late Court,  such  court,  in  addition  to  the  cost  now  allowed 
by  law,  may,  in  its  discretion,  order  judgment  against 
the  appellant  for  the  penalties  provided  by  section  one 
hundred  and  four  of  article  one,  title  one,  chapter  sixteen, 
part  first,  of  the  Bevised  Statute  aforesaid  (above  cited,) 
for  such  period  as  shall  intervene  between  the  time  fixed 
for  the  removal  of  fences,  as  provided  by  section  one  hun- 
dred and  seven  of  the  said  article,  title  and  chapter  (above 
cited),  and  the  decision  of  such  appeal ;  and  in  case  of 
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the  continued  neglect  or  refusal  of  the  occupant,  after 
judgment,  to  make  such  removal,  the  court  rendering 
judgment  may,  by  order,  from  time  to  time,  enforce  the 
additional  penalties  incurred,  or  may  provide  for  the 
removal  of  such  fences  at  the  expense  of  the  occupant; 
payment  of  such  expense  to  be  enforced  by  order.  Such 
application  to  be  made  according  to  the  usual  practice  of 
the  court.    {Lotos  1862,  ch.  243,  ^  3.) 

When  fences  to  be  removed, — No  person  shall  be  required 
to  remove  any  fence  under  the  preceding  provisions  of 
this  article,  except  between  the  first  day  of  April  and  the 
first  day  of  November,  in  any  year.     (1  B.  S.  522,  §  109.) 

• 

4.  Fallen  Tbees  to  be  Behoved. 

K  any  tree  shall  fall,  or  be  fallen,  by  any  person,  from 
any  enclosed  land  into  any-highway,  any  person  may  give 
notice  to  the  occupant  of  the  land  from  which  such  tree 
shall  have  fallen,  to  remove  the  same  within  two  days. 
If  such  tree  shall  not  be  removed  within  that  time,  but 
shall  continue  in  such  highway,  the  occupant  of  the  land 
shall  forfeit  the  sum  of  fifty  cents  for  every  day  there- 
after, until  such  tree  shall  be  removed.  (1  Ji.  S.  523j 
§  110.) 

Penalty  for  fallinff  trees. — ^In  case  any  person  shall  cut 
down  any  tree  on  land  not  occupied  by  him,  so  that  it 
shall  fall  into  any  highway,  river  or  stream,  imless  by 
order  and  consent  of  the  occupant,  the  person  so  offend- 
ing shall  forfeit,  to  such  occupant,  the  sum  of  one  dollar 
for  every  tree  bo  fallen,  and  the  like  sum  for  every  day 
the  same  shall  remain  in  such  highway,  river  or  stream. 
(1  R.  S.  523;  §  111.) 

Removing  trees  from  streams, — Whoever  shall  cut,  or 
cause  to  be  cut  down,  any  tree,  so  that  the  same  shall  fall 
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ihto  any  river  or  stream  which  now  is,  or  hereafter  shall 
be  declared  a  public  highway,  and  shall  not  remove  the 
same  out  of  such  river  or  stream,  within  twenty-foiur 
hours  thereafter,  shall  forfeit  five  dollars  for  every  tree 
so  cut  down  and  left  remaining.     (1  B.  S.  523;  §  112. 

The  Legislature  have,  from  time  to  time,  declared  cer- 
tain rivers  and  streams  public  highways,  and  reference 
must  be  had  to  the  several  acts.  They  would  occupy  too 
much  space  to  enumerate  them  here.  All  rivers,  where 
the  tide  ebbs  and  flows,  are  public  highways,  without  an 
act  of  the  legislature.     (See  ante  p.  15.) 

Trees  may  be  planted. — ^The  statute  has  empowered 
owners  of  land  adjoining  a  highway  to  plant  shade  trees 
thereon.  Any  person  owning  land  adjoining  any  high- 
way, not  less  than  three  rods  wide,  may  plant  or  set  out 
trees  on  the  side  of  such  highway  contiguous  to  his  land, 
which  trees  shall  be  set  in  regular  rows,  at  a  distance  of 
at  least  six  feet  from  each  other.  Whoever  shall  cut 
down,  destroy  or  injure  any  tree  that  has  been,  or  shall 
be  so  planted,  or  set  out,  shall  be  liable,  in  damages,  to 
the  owner  of  such  adjoining  land.     (1  M.  S.  525,  §  127.) 

By  the  act  of  1863,  (ch*  93,)  it  was  provided  that  all 

persons  owning  land  fronting  on  any  highway,  (except  in 

cities  and  incorporated  villages.)  may  make  sidewalks  and 

plant  trees  along  the  road  side.     Such  sidewalk,  with 

shade  trees,  shall  not  extend  more  than  six  feet  in  width 

from  the  outer  line  of  the  highway,  where  the  highway 

is  three  rods  wide  or  under;  b:ut  where  it  is  over  three 

rods  wide  the  owner  may  add  one  foot  in  width  for  every 
additional  rod  in  width  in  the  highway. 

5.  SwiNGmG  Gates  in  Highway. 

No  swinging  or  other  gates  shall  be  allowed  on  any 
public  highway,  laid  out  by  virtue  of  this  title,  or  which 
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has  heretofore  been  laid  out,  other  than  such  public  high- 
ways as  run  through  lands  liable  to  be  overflowed  by  the 
waters  of  the  adjacent  rivers  or  streams,  in  such  a  man- 
ner as  to  remove  the  fences  thereon.  (1  B.  JS*  523,  §  113.) 

How  erected  and  preserved, — Such  gate  shall  be  erected 
and  kept  in  good  repair  by  the  overseers  of  highways  of 
the  town,  at  the  proper  costs  and  charges  of  the  occupants 
of  the  Iwd,  for  whose  benefit  the  same  shall  be  erected. 
(Id.  §  114.) 

Eocpeasea  by  whom  paid. — ^If  more  than  one  gate  shall 
be  erected,  and  the  intermediate  land  between  the  gates 
at  the  extremities  of  such  lands  shall  be  in  the  occupation 
of  more  than  one  person  benefited  by  such  gates,  the 
whole  charge  of  erecting  and  keeping  the  same  in  repair 
shall  be  borne  by  all  the  occupants  benefited  thereby,  in 
proportion  to  the  extent  of  land  each  occupies  adjoining 
the  highway,  between  the  gates  and  the  extremities  afore- 
said. {Id.  §  115.) 

The  overseer  of  every  road  district  in  which  such  gates 
shall  be,  shall,  on  or  before  the  first  day  of  November,  in 
every  year,  make  out  and  file  with  the  town  clerk,  a  state- 
ment of  the  charges  incurred  in  the  erection  or  repairing 
of  such  gates,  with  the  name  of  th^  person  bound  to  de- 
fray the  same,  which  account  shall  be  verified  by  the  oath 
of  such  overseer.  If  more  than  one  person  is  liable  to 
defray  such  charges,  the  statement  shall  also  contain  an 
apportionment  thereof  between  such  persons,  stating  the 
amount  to  be  paid  by  each.  {Id.  §  116.) 

The  overseer  shall,  within  ten  days  after  filing  the  state- 
ment, demand  of  every  person  bound  to  pay  such  charges, 
or  to  contribute  thereto  the  sum  due  from  him  according 
to  such  statement,  and  if  any  person  shall  refuse  or  neg- 
lect to  pay  such  moneys  within  six  days  after  demand,  it 
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shall  be  the  duty  of  the  overseer  to  make  complaint  to  a 
justice  of  the  peace  of  the  town,  and  the  like  proceeding 
shall  be  had  for  the  recovery  of  such  money,  as  in  the  re- 
covery of  fines  for  refusing  or  neglecting  to  work  on  the 
highways.  (1  R.  8.  524,  §  117.) 

Gales  to  be  closed. — The  commissioners  of  highways 
shall  file  an  account  of  such  gates  in  the  town  clerk's 
office;  and  if  any  person  shall  open  any  such  gate,  and 
shall  not,  immediately  after  having  passed  the  same,  close 
it,  or  shall  willfully  or  unnecessarily  ride  over  any  of  the 
grounds  adjoining  the  road  on  which  such  gates  shall  be 
permitted,  he  shall  forfeit  to  the  party  injured  treble 
damages.  {Id.  ^  118.) 

6.  Pjenaltles  foe  Obstruction  under  the  Statute. 
Whoever  shall  obstruct  any  highway,  or  shall  fill  up  or 
place  any  obstruction  in  any  ditch  constructed  for  drain- 
ing the  water  from  any  highway,  shall  forfeit  for  every 
such  oflTence  the  sum  of  five  dollars.  (1  R.  8.  521,  §  102.) 

Treble  damages. — It  is  also  provided,  that  whoever  shall 
injure  any  highway,  by  obstructing  or  diverting  any  creek, 
water-course  or  sluice,  or  by  drawing  logs  or  timber  on  the 
siirface  of  any  road  or  bridge,  or  by  any  other  act,  shall, 
for  every  such  offence,  forfeit  treble  damages.  {1  R.  8. 
526,  §  130.) 

These  provisions  are  merely  cumulative.  The  first  affords 
no  redress  for  private  injury — but  a  party  injured  may 
waive  the  treble  damages,  and  sue  for  single  damages. 
{Dygert  v.  Schmck,  23  Wend.  451.) 

This  is  a  penalty  recoverable  by  the  commissioners. 
They  cannot  maintain  an  action  on  the  case  for  damages 
done  the  road;  their  remedy  is  by  indictment,  summary 
abatement,  or  action  for  the  penalty;  private  remedies  are 
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confined  to  the  owner  of  the  soil,  or  persons  who  have 
sustained  a  particular  injury.  (Cornell  v.  Bvttemuts  i&c. 
Turnpike  Co.  25  Wend.  368.) 

On  what  highways. — The  penalty  of  five  dollars  and 
that  of  triple  damages  are  not  limited  to  obstructions  of 
laid  out  highways,  but  apply  to  all  public  highways, 
whether  acquired  by  dedication,  user  for  twenty  years,  or 
by  laying  out  under  the  statute.  After  a  road  has  become 
a  public  highway  by  user,  as  such  for  twenty  years  or 
more,  a  person  obstructing  it  incurs  a  penalty  for  so  doing, 
although  the  commissioners  have  not  caused  the  road  to 
be  ascertained,  described  and  entered  of  record.  The 
conmiissioners  can  maintain  an  action  to  recover  the  pen- 
alty of  five  doUaA  for  such  obstruction^  {Devenpeck  v. 
Lambert^  44  Barb.  596.) 

As  to  encroojchment  by  fences. — ^If  the  encroachment  by 
fences  upon  the  highway  is  of  such  a  nature  that  no  one 
using  the  highway  is  incommoded,  then  it  is  no  nuisance, 
and  cannot  be  summarily  abated  either  by  the  commis- 
sioners or  others.  {Ghriffith  v.  McCullvm^  46  Basrb.  561.) 
Nor  does  it  appear  to  be  an  obstruction  within  the  mean- 
ing of  the  statutes  cited  above.  Ample  provision  has 
been  made  for  removing  fences  that  encroach  on  high- 
ways, and  the  manner  provided  should  be  strictly  fol- 
lowed. However,  where  a  fence  is  an  obstruction  to 
travel,  it  may  be  abated  or  indicted,  {y^dtmore  v.  Tracy, 
14  Wmd.  250.) 

The  statute  providing  penalties  for  obstructions  and 
encroachments,  has  not  taken  away  the  conomon  law 
remedies  of  abatement  and  indictment.  {Id.) 

Penalties  how  recovered. — ^AU  penalties  or  forfeitures 
given  in  this  title,  and  not  otherwise  provided  for,  shall 
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be  recovered  by  the  commissioners  of  highways  of  the 
town  in  which  the  offence  shall  be  committed;  and  when 
recovered,  shall  be  applied  by  them  in  improving  the 
roads  and  bridges  in  the  town.  (1  R.  S.  526,  §  13i.) 

The  conunissioners  cannot  maintain  an  action  in  their 
official  name  or  title,  but  must  use  their  individual  names, 
annexing  their  official  title  thus,  "A,  B  and  C,  com- 
missioners of  highways  of  the  town  of  Pittstown,  in 
the  county  of  JSensselaer,  plaintiff."  There  must  also  be 
an  allegation  in  the  complaint,  setting  forth  their  official 
character.  (See  further  herein,  ante,  p.  96.) 

The  conmiissioners  of  two  towns  cannot  unite  as  plain- 
tiff) in  an  action  to  recover  a  penalty  or  forfeiture  for  an 
encroachment,  upon  a  highway  laid  out  upon  the  line  be- 
tween their  two  towns.  {Bradley  v.  Biatr,  17  Barb.  480.) 

7.  Abatement  of  Obstruction. 

• 

The  conunon  law  remedy  for  a  nuisance  or  obstruction 
of  highway  is,  by  abatement  or  indictment;  a  nuisance  in 
the  public  highway,  may  be  abated,  that  is,  removed  or 
destroyed  by  any  individual  who  wants  to  use  the  high- 
way, in  a  lawful  manner,  and  is  injured  or  incommoded 
by  such  a  nuisance.  {Ghriffith  v.  McGvllvm,  46  Barb.  561; 
see,  also,  Hart  v.  Mayor  of  Albany,  3  Paige,  213;  9  Wend. 
571;  Denning  v.  Roome,  6  Wend.  651;  Wetnfiore  v.  Tracy, 
14  Wend.  250.)  But  this  right  of  abateoient  does  not 
extend  to  the  removal  of  every  encroachment  upon  a  .high- 
way, unless  such,  encroachment  annoys  and  obstructs  its 
lawful  use.  Every  encroachment  is  not  a  nuisance.  A 
nuisance  must  be  something  that  annoys  the  public. 
{Griffith  V.  McOvllvm,  supra;  Harrower  v.  Ritson,  37 
Barb.  301;  Hopkins  v.  Cronibie,  4  ^.  Hamp.  520;  Bum- 
ham  V.  HotchJdss,  14  C(mn.  311.)  Thus,  if  the  encroach- 
ment of  a  fence  on  a  highway  is  of  such  a  nature  that  no 
one,  in  using  the  highway,  is  incommoded  by  it,  then  it 
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'Is  not  a  naisance  and  cannot  be  abated.  {Oriffith  v. 
McOuUwn^  mpra,)      The   same  principle   was   decided 

'  in  Harrower  v.  Ritson^  {mjprcu)  In  Bumham  v.  Hoich- 
kisSj  (mpra,)  the  court  held  that  whether  or  not  a  given 
obstruction  is  a  nuisance,  is  a  question  of  fact  for  the 
jury;  and  that  an  abatement  is  not  justified  unless  the 
public  travel  is,  by  reason  thereof,  actually  obstructed, 
hindered  or  endangered;  and  the  more  recent  decisions 
in  this  State  are  in  harmony  with  those  views. 

Who  may  abate  ob^ructions. — ^It  seems,  also,  to  be  fully 
established,  by  recent  cases,  that  if  there  be  a  nuisance  in 
a  public  highway,  a  private  individual  cannot,  of  his  own 
authority,  abate  it,  unless  it  does  him  a  special  injury;  a 
public  nuisance  becomes  a  private  one  to  him  who  is 
specially,  and  in  some  particular  way,  inconvenienced 
thereby,  as  in  the  case  of  a  gate  across  a  highway,  which 
prevents  a  traveler  from  passing,  and  which  he  may, 
therefore,  throw  down.  (Griffith  v.  McGullwnfiy  46  Barb. 
561;  Harrower  v.  Ritson,  37  Barb.  301,  and  cases  died.) 

The  abatement  by  an  individual  must  be  limited  by  its 
necessity,  and  no  wanton  or  unnecessary  injury  must  be 
committed.  {Id.)  But,  although  one  injured  may  abate 
a  common  nuisance  obstructing  a  highway,  and  remove 
the  materials;  yet,  he  cannot  convert  them  to  his  own 
use.  (1  Uau)k,  P.  C.  76,  §  187.)  And  the  right  seems, 
also,  to  be  qualified  by  the  exception,  that  it  cannot  law- 
fully be  exerted  if  its  exercise,  involve  a  breach  of  the 
peace.     {Day  v.  Day,  4  Mixrykmd^  262.) 

8.  Remedy  by  Indictment. 

Indictment  is  the  appropriate  remedy  against  indivi- 
duals for  positive  obstructions  of  a  highway.  And  what- 
ever may  be  the  law  in  regard  to  the  abatement,  it  would 
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seem  that  the  author  of  a  nuisance,  within  the  limits  of  S 
highway,  is  liable  to  indictment.  Whether  such  nuisance 
actually  obstructs  the  public  travel  or  not,  the  public 
have  the  right  to  the  entire  width  of  the  road,  a  right  of 
passage  in  the  road  to  its  utmost  extent,  unobstructed  by 
any  impediment;  and  whoever  puts  any  permanent  or 
habitual  obstruction  therein  is  indictable,  although  there 
be  room  enough  left  for  carriages  to  pass.  (See  Hot" 
rower  v.  Ritaon^  37  Barb.  301;  Oriffith  v.  McGvllvm^  46 
Barb.  561,  atid  cases  cited.)  Where  such  obstruction  exists, 
both  the  party  who  created  it  and  the  party  who  continues 
its  use  or  maintenance,  are  liable  to  indictment.  (1  Hawk. 
P.  C.  ck.  76,  §  157;  JSea;.  v.  Stovghton,  2  Savnd.  158., 
note.)  And  it. is  no  defence  for  a  master  or  employer,  that 
a  nuisance  is  caused  by  the  acts  of  his  servants,  if  such 
acts  are  done  in  the  course  of  their  employment;  nor,  on 
the  other  hand,  is  it  any  defence  for  the  party  causing 
the  nuisance,  that  he  was  only  acting  as  an  agent  or  over- 
seer for  another.  {State  v.  J3eW,  5  Porter^  {Ala.)  B.  365.) 
Nor  is  it  any  defence  that  the  teams  and  carts  that 
obstruct  the  highway  are  not  owned  by  the  defendant,  nor 
under  his  control,  provided  the  gathering  of  the  teams  and 
carts  at  the  place  is  caused  by  the  manner  in  which  the 
defendants  conduct  their  business.  {People  v.  Owming- 
hxm^  1  DentOy  524.)  So  a  party  cannot  defend  an  indict- 
ment for  nuisance  by  showing  its  centinued  existence  for 
such  length  of  time  as  would  have  established  a  prescrip- 
tion against  individuals.  {Id.  Mills  Y.Hally  9  Wend.  315.) 

Of  commissioners. — The  commissioners  of  highways  may 
be  indicted  for  neglect  to  repair  the  roads,  where  they 
have  the  necessary  funds  in  their  hands;  and  the  having 
of  such  funds  should  be  alleged  in  the  indictment.  In  the 
absence  of  such  allegation  the  indictment  ia  defective. 
{People  V.  Adsit,  2  Hill,  619;    4  Hill,  630.)     And  an 
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Indictment  against  a  commissioner  or  overseer  of  highways 
ought  to  state  when  he  was  elected,  when  his  office  com- 
menced, and  when  it  terminated,  that  he  was  in  office  dur- 
ing the  period  complained  of,  and  that  the  road  was  in  his 
district  (State  v.  Hageman^  1  Green  {N.  J.)  R.  314.)  The 
indictment  should  also  specify  the  particular  road,  or 
parts  of  roads,  sufTered  to  be  out  of  repair. 

9.  AcmoNS  FOB  Special  Damages. 

Although  it  is  a  general  rule  that  a  private  action  can- 
not be  maintained  for  a  public  injury,  as  for  a  common 
nuisance,  yet,  if  an  individual  suffer  a  more  special  injury 
than  any  other  from  such  nuisance,  he  may  have  a  sepa- 
rate action  therefor.  {Vin.  Abr.  Titchindn  Common  2).  2; 
1  Ooke  Inst.  56,  a;  Myers  v.  Malcolm^  6  Hill^  292,  and 
cases  cited  ;  Lansing  v.  Smithy  4  Wend.  9.) 

The  foundation  of  every  such  action  is  the  special  dam- 
age. The  nuisance  per  se  gives  no  cause  of  action.  It  is 
strictly  analogous  to  an  action  of  slander  for  words  not 
actionable  in  themselves,  or  an  action  by  a  master  for  the 
beating  of  his  servant,  or  of  a  parent  for  the  debauching 
of  his  daughter.  In  all  these  cases,  the  gist  of  the  com- 
plaint is  special  damage.  It  is  that,  and  that  alone, 
which  entitles  the  plaintiff  to  recover.  {Lansing  v.  Smith, 
8  Cow.  153.) 

It  appears  to  be  pretty  conclusively  settled,  that  the 
special  injury  resulting  from  a  public  nuisance  which  will 
sustain  a  private  action,  must  be  peculiar  to  the  plaintiff, 
and  not  common  to  him  and  many  others;  if  it  operates 
equally,  or  in  the  same  manner  upon  many  individuals 
constituting  a  particular  class,  though  a  very  small  por- 
tion of  the  community,  it  is  not  a  special  damage  to  each 
within  the  meaning  of  the  rule.  {Lansing  v.  Smith,  8  Cow. 
146;  Staler  v.  Kent,  19  John.  223;  Pierce  v.  DaH,  7  Cow. 
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609;  Mlh  v.  Hall,  9  Wend.  315;  Bmxgherty  v.  Buntinff, 
1  Sand/.  1.) 

In  Lansing  v.  Smithy  mpra,  Mr.  Justice  SotmrERLAND, 
gave  the  subject  a  most  careful  and  exhaustive  examina- 
tion, citing  and  distinguishing  the  principal  English  and 
American  cases,  and  he  came  to  the  conclusion  above 
stated.  The  judgment  in  the  case  was  in  accordance  with 
those  views,  and  it  was  affirmed  by  the  Court  of  Errors, 
(4  Wend.  9,)  although  on  other  grounds.  The  chancellor 
who  delivered  the  controlling  opinion  in  the  latter  court 
was,  however,  of  opinion  that  every  individual  who 
receives  actual  damage  from  a  nuisance,  may  maintain  a 
private  action  for  his  own  injury,  although  there  are 
many  others  in  the  same  situation;  and  his  opinion  was 
approved  in  The  First  Baptist  C/hurch  v.  Schenectady, 
<§c.,  R.  R.  Co.  (5  Bitrb.  79;)  see,  however.  First  Baptist 
Church  V.  Utiea,  dc.,  R.  R.  Co.  (6  Barb.  313.)  In  a 
recent  case  the  principle  that  there  must  be  some  special 
damage  to  the  plaintiff,  not  sustained  by  the  rest  of  the 
community,  to  enable  him  to  maintain  the  action,  was 
affirmed.  {Fort  Plain  Bridge,  Co.  v.  Smith,  30  Jf.  Y. 
R.  44.) 

An  individual  who  receives  a  bodily  hurt,  or  suffers 
a  damage  to  his  horse  or  carriage  in  consequence  of  a 
direct  collision  with  an  obstruction  in  the  highway,  is 
specially  damnified,  and  may  maintain  an  action  against 
the  author  of  the  obstruction. 

But  there  are  cases  in  which  it  is  not  easy  to  distin- 
guish the  damage  which  is  peculiar  to  the  individual, 
from  that  which  is  common  to  him,  with  the  rest  of  the 
public.  It  has  been  held  that  the  being  put  to  the 
necessity  of  going  a  circuitous  route,  or  the  being  de- 
layed on  a  journey  by  which  some  important  affair  is 
neglected,  is  not  sufficient  of  itself  to  warrant  the  action. 
17 
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{Pierce  v.  Dart,  7  Caio*  609,  and  oaaea  there  cited.)  So 
the  construction  of  a  basin  and  erections  iii  a  river, 
whereby  the  docks,  etc.,  owned  by  individuals  above, 
were  rendered  inaccessable  or  less  easy  of  approach,  does 
not  authorize  a  private  action  at  the  suit  of  one  of  the 
dock  owners,  though  he  should  show  his  share  of  the 
common  injury  to  be  greater  than  that  of  the  others. 
{Landng  v.  Smith,  8  Cow.  146.)  So  when  the  nuisance 
consists  in  maintaining  a  pile  of  wood,  on  the  street  con- 
stituting the  bulkhead  in  front  of  the  plaintiff's  store 
house,  injury  to  the  rental  of  the  store  house,  by  reason 
of  such  nuisance,  is  an  injury  common  to  all  other  prop- 
erty in  the  neighborhood,  and  will  not  sustain  a  private 
action.     {Dougherty  v.  hunting,  1  Stmdf.  1.) 

But  where  the  plaintiff  declared  that,  before  and  at  the 
time  of  committing  the  grievance,  he  was  navigating  his 
barges,  laden  with  goods,  along  a  public  navigable  creek, 
and  that  defendant  wrongfully  moored  a  barge  across  and 
kept  the  same  so  moored  from  thence  hitherto,  and  thereby 
obstructed  the  public  navigable  creek,  and  prevented  the 
plaintiff  from  navigating  his  barges  so  laden,  whereby  the 
plaintiff  was  obliged  to  convey  his  goods  a  great  distance 
over  land,  and  was  put  to  trouble  and  expense  in  the  car- 
age  of  his  goods  over  land.  It  was  decided  that  this  was 
such  a  special  damage  as  would  sustain  an  action.  {Rose 
V.  Mies,  ^Mi6  8.  101.) 

But,  though  the  plaintiff  must  sustain  some  special 
injury  to  warrant  an  action,  it  need  not  be  large  damage. 
Trifling  damages  are  sufficient,  as  if  he  be  detained  on  his 
way,  for  the  time  spent  in  abating.  {Pierce  v.  Dart^ 
7  Cow.  609.) 

In  order  to  sustain  a  private  action  for  special  damages, 
it  must  appear  that  the  plaintiff  has  not  contributed  to 
the  injury,  by  his  own  fault,  or  by  the  want  of  ordinary 
care.    The  utmost  care,  on  the  part  of  the  constructor  of 
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the  nuisance,  will  not  proteot  him,  if  the  injury  happen, 
without  the  gross  carelessness  on  the  side  of  the  sufferer. 
{Dygert  y.  Schenck,  23  Wend.  447.)  K,  however,  the  in- 
jury be  such  as  could  not  have  been  avoided  by  the  exercise 
of  ordinary  care,  or  was  wantonly  caused  by  the  defendant, 
it  would  seem  that  the  plaintiff,  though  negligent,  is  enti- 
tled to  recover.  {Bridge  v.  €frand  Jtmction  B.  li*  Co.  3 
MdW.  244;  Davis  v.  Mann,  10  M  i6  W.  645.) 
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CHAPTER    XIII. 


BBIDGES. 


1.  Erection  and  repttir. 

8.  Money,  how  provided  for  repair. 

3.  Where  bridge  ii  damaged  or  destroyed. 

4.  Bridges  between  a4joiaing  towns  how  re- 

paired. 


5.  Toll  bridges. 

9.  Bridge  companies,  how  incorporated. 

7.  Bridges  oTer  canals 


1.  Ebeghon  and  Repaib. 

We  have  already  seen  {ante,  p>  9)  that  a  public  bridge 
common  to  all  people  is  a  public  highway,  and  governed 
by  the  same  principles  of  the  common  law,  which  apply 
to  highways  in  general.  The  general  rules  as  to  what 
bridges  are  public  highways,  and  as  to  the  dedication  of 
bridges  to  public  use,  have  been  before  given,  and  need 
not  be  repeated  here.  (See  ante^jp.  9,  et  seq.  said  p.  57.) 

Towns  chwrged  with  repair. — ^By  the  common  law  of 
England,  the  duty  of  repairing  bridges  rested  upon  the 
county,  where  no  private  person  or  other  body  was  specially 
charged  with  that  duty.  The  charge  was  upon  the  whole 
county,  because  bridges  were  regarded  as  for  the  common 
good  and  ease  of  the  whole  county.  {Hill  v.  Supervisors 
of  Livingston,  12  N.  F.  R.  52;  1  Ha^k.  P.  G.  ch.  77,  §  1.) 
But  this  rule  of  the  common  law  was  never  adopted  in 
this  State.  Our  statutory  system  has  committed  the  care 
and  reparation  of  highways,  inclufting  bridges  to  town 
officers,  and  has  introduced  the  primary  responsibility  of 
towns  in  respect  to  the  maintenance  thereof.  The  com- 
missioners of  highways  in  the  several  towns  have  the  care 
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and  superintendence  of  the  bridges  therein,  and  it  is  their 
duty  to  cause  the  bridges  over  streams  intersecting  high- 
ways to  be  kept  in  repair.  {Id.) 

Liability  of  commissioners. — ^The  rule  as  to  the  liability 
of  commissioners  to  a  private  action,  for  injuries  sustained 
i[rom  a  bridge's  being  out  of  repair,  is  the  same  as  in  cases 
of  ordinary  highways.  Their  liability  in  such  cases  has 
been  heretofore  treated  of.  {Ante  p.  73.)  The  principle 
to  be  drawn  from  the  cases  is,  that  such  commissioners  are 
not  liable  for  damages  sustained  from  a  neglect  on.  their 
part  to  repair  bridges,  where  they  are  not  shown  to  have 
the  needful  funds  to  make  such  reparation.  And  even 
where  they  have  such  needful  fiinds,  it  is  thought  by  some 
of  the  cases,  though  not  definitely  settled,  that  the  action 
cannot  be  maintained.  In  BartleU  v.  Crozier,  (17  John. 
439,)  which  was  an  action  on  the  case  against  an  overseer, 
for  damages  sustained  by  reason  of  the  ruinous  condition 
of  a  public  bridge,  the  court  held,  that  the  action,  could 
not  be  maintained — ^that  the  statute  had  confided  the  care 
and  reparation  of  bridges  to  the  commissioners,  and  not 
to  the  overseers;  that  the  overseers  had  no  concern  with 
bridges  erected  over  streams,  except  so  far  as  they  were 
directed  generally  to  execute  the  orders  of  the  conynis- 
sioners;  and  that  the  commissioners,  not  the  overseers, 
were  the  responsible  persons  in  respect  to  the  erection  or 
repair  of  bridges.  But  the  court  strongly  doubted  whether 
such  an  action  could  be  maintained  against  the  conunis- 
sioner;  but  as  the  point  was  not  involved,  did  not  de- 
cide it. 

The  commissioners  may,  however,  be  indicted  for  neg- 
lect to  make  the  necessary  repairs.  (Per  Wbight,  J., 
in  Garlinghouse  v.  Jacobs^  29  N.  Y.  R.  303,  and  per 
Beabdslet,  J.,  in  Wils(m  v.  Mayor  of  New  York^  1 
Demo,  599;,  see  also  11  Wend.  539.)    But  an  indictment 
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against  them  will  not  lie,  nnlesa  they  have  funds,  and  the 
indictment  should  aver  that  fact.  {People  y.  Ad&it^  2  Hillf 
619;  4  Hill,  630.) 

What  bridges  commdmoners  to  repair. — ^All  public 
bridges  are  prima  fade,  repairable  by  the  commissioners 
of  highways,  without  distinction  of  foot,  horse,  or  car- 
riage bridges,  unless  they  can  show  that  others  are  boui^ 
to  repair  particular  bridges.  But  where  a  bridge  has 
been  erected  solely  for  the  benefit  of  individuals,  although 
it  may  be  used  by  the  public,  the  persons  who  erect  it 
must  keep  it  in  repair,  and  they  are  liable  for  any  injury 
that  may  happen  by  reason  of  its  being  out  of  repair;  and 
in  case  of  any  such  injury,  or  in  case  the  bridge  get  out 
of  repair,  the  authors  of  it  may  be  indicted^  {Dygert  v. 
Schenck,  23  Wend.  446.)  The  fact  that  the  public  use  a 
bridge,  does  not  make  the  town  chargeable  with  its  repa- 
ration. Thus,  if  a  man  dig  a  channel  across  a  road  for 
his  own  private  use,  and  build  a  bridge  over  it,  the  public 
traveling  the  highway  must  use  the  bridge,  for  it  is  a  part 
of  the  highway,  but  since  the  highway  was  as  good  before 
the  building  of  the  bridge  as  since,  the  public  are  not 
charged  with  the  repair  of  the  bridge.  The  public  to 
become  charged  must  derive  some  benefit  from  the  bridge, 
which  they  manifestly  do  not,  where  the  way  was  as  good 
before  the  erection  of  the  bridge  as  after  it.  (See  arUe 
p.  9.)  But,  if  the  bridge  be  built  over  a  natural  stream, 
and  the  public  cross  and  recross  thereon,  and  the  way  is 
improved  thereby,  the  town  should  keep  it  in  repair, 
although  it  was  built  for  the  private  benefit  of  the  builder. 
{Dygert  v.  Schenck,  23  Wend.  446,  and  see  further  herein, 
ante  p.  9.) 

Mandanms. — ^A  mandamus  will  not  be  granted  to  com- 
pel commissioners  to  proceed  to  repair  or  erect  a  bridge, 
unless  they  have  funds  sufiicient  therefor. 
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In  the  People  v.  Commissioners  of  Hudson,  (7  Wend. 
474,)  it  appeared  that  a  bridge  over  a  stream  had  fallen 
down  or  become  misafe  to  pass  and  repass,  and  the  relator 
applied  for  a  mandamus,  commanding  the  commissioners 
to  rebuild  the  same.  An  alternative  mandamus  was  issued, 
and  the  commissioners  made  return  thereto,  that  the  ex- 
pense of  building  the  bridge  would  be  about  $700,  and 
that  they  had  no  funds  whatever  to  appropriate  to  that 
use.  The  court  refused  a  peremptory  mandamus,  on  the 
ground  of  want  of  funds. 

Liability  of  towns. — ^The  law  as  to  the  liability  of  towns 
and  incorporated  cities  and  villages,  for  repairs  of  roads, 
has  been  treated  of  heretofore,  and  is  referred  to  a?  appli- 
cable to  bridges.  (See  ante  p.  75,  et  seq.) 

Commissioners  may  construct  new  bridges. — Although 
the  statute  does  not,  in  direct  and  express  terms,  make  it 
the  duty  of  highway  commissioners  to  construct  new 
bridges  where  none  have  been  before  built ;  yet,  they 
have  the  implied  power  to  constinict  such  new  bridges, 
especially  such  bridges  as  it  is  the  duty  of  the  towns  to 
make  and  keep  in  repair.  But,  in  no  case,  have  they  any 
power  or  authority  to  construct  bridges  at  the  expense  of 
the  town,  or  of  the  county,  unless  they  are  connected 
with  and  form  a  part  of  an  existing  highway.  (^Mather  v. 
Crawford,  36  Barb.  564.) 

Notice  on  bridge. — ^The  commissioners  of  highways,  of 
each  town,  may  put  up  and  maintain,  in  conspicuous 
places,  at  each  end  of  any  brixige  in  such  town,  main- 
tained at  the  public  charge,  and  the  length  of  whose 
chord  is  not  less  than  twenty-five  feet,  a  notice  with  the 
following  words  in  large  characters:  "  One  dollar  fine 
for  riding  or  driving  on  this  bridge  faster  than  a  walk." 
(1  B.  JS.  526,  §  122.) 
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PefwXty. — Whoever  shall  ride  or  drive  faster  than  on 

a  walk  over  any  bridge,  upon  which  such  notices  shall 
have  been  placed,  and  shall  then  be,  shall  forieit,  for 
every  offence,  the  sum  of  one  dollar.    {Id.  §  123.) 

Injwriea  to  bridge. — ^Whoever  shall  injure  any  bridge, 
maintained  at  the  public  charge,  shall,  for  every  offence, 
forfeit  treble  damages.    {Id.  §  124.) 

In  addition  to  this,  it  is  provided  that  every  person 
who  shall  willfully  or  maliciously  destroy  any  public  or 
toll  bridge,  or  turnpike  gate,  shall,  upon  conviction  be 
adjudged,  guilty  of  a  misdemeanor.    (2  R.  8.  695,  %  30.) 

It  is  also  declared  to  be  arson^  in  the  fourth  degree,  to 
willfully  set  fire  to,  or  bum,  in  the  day  or  night  time,  any 
toll  bridge,  or  any  other  public  bridge.    (2  R.  8.  667,  %  7.) 

2.  Money,  How  Provided  fob  Repaibs. 

The  power  and  duties  of  the  commissioners  of  high- 
ways, in  raising  money  for  the  repair  of  roads  and  bridges, 
have  been  before  treated  of,  and  the  statutes  relating 
thereto,  cited  at  large.     {Ante  p.  88,  et  seq.) 

By  such  statutes  it  is  provided,  that  the  board  of  super- 
visors are  to  cause  to  be  levied,  in  any  town,  a  sum  not 
exceeding  $250  in  any  year,  upon  an  estimate  made  for 
that  purpose  by  the  conunissioners  of  highways,  for  the 
improvement  of  roads  and  bridges.  (1  R.  8.  502,  §  4.) 
A  further  sum  of  $250  or  less,  in  any  one  year,  may,  upon 
a  vote  of  the  town,  in  town  meeting,  be  raised  by  the 
board  of  supervisors.    {Lav>8  1832,  ch.  274.) 

The  supervisors  have  further  power  to  cause  to  be  levied 
and  collected  such  further  sum  not  exceeding  $500  in  any 
one  year,  as  a  majority  of  the  qualified  voters  of  the  town, 
at  any  legal  town  meeting,  shall  have  voted  to  be  raised 
upon  their  town.  {Laws  1838,  ck.  314.)  And  when  the 
commissioners  shall  deem  these  sums  insufficient,  they 
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may  apply,  in  open  town  meeting,  for  a  vote  authorizing 
such  further  sum,  as  may  be  necessary,  not  exceeding 
$750,  in  addition  to  the  sum  now  allowed  by  law.  {Laws 
1857,  clu  615.)  Again,  the  board  of  supervisors  in  each 
county,  are  empowered  to  authorize  any  town  in  their 
county,  by  a  vote  of  such  town,  to  borrow  any  sum  of 
money  not  exceeding  $4,000  in  one  year,  to  build  or 
repau:  any  roads  or  bridges,  and  prescribe  the  time  for 
payment  within  ten  years.  {Laws  1849,  cJl  194,  §  4,  sfub. 
9.)  (For  form  of  notices,  &c.,  herein,  see  Appendix  Nos. 
12,  13.) 

When  built  or  repaired  at  expense  of  covnty. — It  is  pro- 
vided by  the  Revised  Statutes,  that  whenever  it  shall 
appear  to  the  board  of  supervisors  of  any  county,  that  any 
one  of  the  towns  in  such  county  would  be  unreasonably 
big^ened,  by  erecting  or  repairing  any  necessary  bridge 
or  bridges,  in  such  town,  such  board  of  supervisors  shall 
cause  such  sum  of  money  to  be  raised  and  levied  upon  the 
county,  as  will  be  sufficient  to  defray  the  expenses  of 
erecting  or  repairing  such  bridge  or  bridges,  or  such  part 
of  such  expenses  as  they  may  deem  proper;  and  such 
moneys,  when  collected,  shall  be  paid  to  the  commissioner 
of  highways  of  the  town,  in  which  the  same  are  to  be 
expended.    (1  R.  8.  524,  §  119.) 

No  board  of  supervisors  shall,  under  the  last  preceding 
section,  cause  any  sum  exceeding  one  thousand  dollars,  to 
be  levied  and  raised  on  any  county  in  any  one  year. 
{Id.  §  120.) 

In  case  the  commissioners  of  highways  of  any  town 
shall  be  dissatisfied  with  the  determination  of  the  board 
of  supervisors  of  their  county,  touching  an  allowance  for 
any  such  bridges,  such  determination  shall,  on  the  applica- 
cation  of  the  commissioners,  be  reviewed  by  the  Court  of 
Sessions  of  the  same  county,  whose  order  in  the  premises 
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shall  be  observed  by  every  such  board  of  supervisors. 
{Id.  %  121.) 

The  notice  of  the  application  should  be  served  upon  the 
chairman  of  the  board  of  supervisors;  or,  in  case  there  is 
none  or  he  is  absent,  on  the  clerk  of  the  board. 

Although  no  time  is  prescribed,  it  is  proper  that  the 
notice  should  be  served  at  least  ten  days  before  the  appli- 
cation. 

The  limit  in  the  above  provision  prohibiting  the  raising 
in  any  one  county  more  than  $1,000  in  any  one  year, 
relates  only  to  bridges  which  are  a  charge  upon  the  towns. 
Where  any  bridge  is  a  charge  upon  the  county  they  have 
ample  power  to  raise  all  necessary  money  to  rebuild  or 
repair  it,  even  after  they  have  made  provision  for  raising 
and  distributing  the  $1,000  above  provided.  {People  v. 
Supervisors  of  Dvlchess^  1  Htll^  50.) 

When  money  may  be  raised  on  county. — By  section  one  of 
chapter  314  of  the  act  of  1838,  it  is  prqvided  that  the 
board  of  supervisors  of  each  county  in  this  State,  in  addi- 
tion to  the  powers  now  conferred  on  them  by  law,  have 
power,  at  their  annual  meeting  or  when  lawfully  convened 
at  any  other  meeting — 

1.  To  cause  to  be  levied,  collected  and  paid  to  the 
treasurer  of  the  county,  siich  sum  of  money  as  may  be 
necessary  to  construct  and  repair  bridges  therein;  and  to 
prescribe  upon  what  plan  and  in  what  manner  the  moneys 
so  to  be  raised  shall  be  expended. 

2.  To  apportion  the  tax  so  to  be  raised  among  the  several 
towns  and  wards  of  their  county  as  shall  se^m  to  them  to 
be  equitable  and  just. 

Notice  of  application. — The  third  section  of  the  same 
act  provided  that  all  persons  intending  to  apply  to  any 
board  of  supemsors  for  the  imposing  any  tax  pursuant  to 
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the  first  section  of  the  act  above  cited,  shall  cause  a  notice 
of  snch  application  to  be  published  once  in  each  week  for 
four  successiye  weeks,  immediately  preceding  the  meeting 
of  the  board  of  supervisors  at  which  such  application  shall 
be  made,  in  a  newspaper  printed  in  such  county;  but  if 
no  newspaper  be  printed  in  the  county,  then  such  notice 
shall  be  published  in  like  manner  in  some  public  news- 
paper printed  nearest  thereto.  (For  form  of  notice,  see 
Appendix  No.  81.) 

It  was  thought  in  Hill  v  Supervisors  of  Livingston^  (12 
N.  Y,  R.  52,^  that  this  provision  did  not  relate  exclusively 
to  bridges  which  are  a  charge  upon  the  whole  county,  but 
that  the  only  limitation  of  the  subject  in  respect  to  which 
the  power  is  to  be  exercised  is,  that  the  bridges  be  in  the 
county.  (See  Peoples*  Supervisors  of  Dutchess,  1  Hill,  50.) 

It  is  also  held  that  the  section  above  cited  requiring  all 
persons  intending  to  apply  for  the  imposition  of  a  tax  to 
give  notice,  does  not  restrain  the  board  from  acting  on  their 
own  motion  in  raising  money  for  the  necessary  repair  of 
county  bridges. 

3.  Where  Bridge  is  Damaged  or  Destroted. 

By  the  act  of  1858,  {chapter  103,  as  amended  in  1865, 
chapter  442,)  entitled  **  An  act  to  provide  for  the  speedy 
construction  and  repair  of  roads  and  bridges,  where  the 
same  shall  have  been  damaged  or  destroyed,"  it  is  pro- 
vided that : 

§  1.  In  case  any  road  or  roads,  bridge  or  bridges  shall 
be  damaged  or  destroyed  by  the  elements  or  otherwise, 
after  any  town  meeting  shall  have  been  held,  and  since 
the  fifteenth  day  of  February,  a.  d.,  eighteen  hundred  and 
sixty-five,  then,  and  in  that  case,  it  shall  be  lawful  for  the 
commissioner  or  commissioners  of  highways,  by  and  with 
the  consent  of  the  board  of  town  auditors,  or  a  majority 
thereof  of  the  town  or  towns  in  which  such  road  or  roads, 
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bridge  or  bridges  shall  be  situated,  to  cause  the  same  to 
be  immediately  repaired  or  rebuilt,  although  the  expendi- 
tures of  money  required  may  exceed  the  sum  now  autho- 
rized to  be  raised  by  law  upon  the  taxable  property  of 
the  town  or  towns  for  such  purposes;  and  the  commis- 
sioners of  highways  shall  present  the  proper  vouchers  for 
the  expense  thereof  to  the  town  auditors,  at  their  next 
annual  meeting,  and  the  said  bill  shall  be  audited  by  them, 
and  the  amount  audited  thereon  shall  be  collected  in  the 
same  manner  as  amounts  voted  at  town  meetings  as  now 
required.  The  commissioners  acting  under  this  act  shall 
be  entitled  to  receive,  for  each  day's  service  actually  ren- 
dered, two  dollars. 

§  2.  The  board  of  town  auditors  may  be  convened  in 
special  session  by  the  supervisor,  or,  in  his  absence,  the 
town  clerk,  upon  the  written  request  of  any  commissioner 
of  highways,  and  the  bills  and  expenses  incurred  in  the 
erection  or  repairs  of  any  such  roads  or  bridges,  may 
then  be  presented  to  and  audited  by  such  board  of  town 
auditors;  and  the  supervisor  and  town  clerk  shall  issue  a 
certificate,  to  be  subscribed  by  them,  setting  forth  the 
amount  so  audited  and  allowed,  and  in  whose  favor,  and 
the  nature  of  the  work  done  and  the  material  furnished; 
and  such  certificate  shall  bear  interest  from  its  date,  and 
the  amount  thereof,  with  interest,  shall  be  levied  and  col- 
lected in  the  same  manner  as  other  town  expenses. 

§  3.  No  account  for  services  rendered  or  materials  fur- 
nished according  to  the  provisions  of  this  act,  shall  be 
allowed  by  such  board,  unless  the  same  shall  be  accom- 
panied by  the  affidavit  of  the  party  or  parties  performing 
such  labor f  or  furnishing  such  material,  nor  unless  the 
commissioner  or  commissioners  shall  certify  that  such  ser- 
vice  has  been  actually  performed,  and  such  material  wa* 
actually  furnished,  and  that  the  same  was  so  performed  or 
furnished  by  request  of  said  commissioner  or  commission- 
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ers,  and  such  board  of  auditors  may  require  and  take  such 
other  proof  as  they  may  deem  proper,  to  establish  any 
claim  for  such  labor  and  material,  and  the  value  therefor. 

4.  Bsnxjss  Between  Adjoining  Towns — ^How  Hefaired. 

Whenever  any  two  or  more  towns  shall  be  liable  to 
make  or  maintain  any  bridge  or  bridges,  the  same  shall 
be  built  and  maintained  at  the  joint  expense  of  said  towns, 
without  reference  to  town  lines.  {Laws  1841,  ch.  225, 
§  1,  e»  (miended  1857,  cA.  383,  §  1.) 

Commissioners  to  make  joint  contract, — ^For  the  purpose 
of  building  and  maintaining  such  bridges,  it  shall  be  law- 
ful for  the  commissioners  of  said  towns,  or  of  commis- 
sioners of  either  one  or  more  towns  respectively,  the 
other  or  others  refusing  to  act,  to  enter  into  joint  con- 
tracts, and  such  contracts  may  be  enforced  in  law  or 
equity,  against  such  commissioners  or  their  representa- 
tive successors,  jointly  or  severally,  respectively;  and  the 
commissioners  of  said  towns,  so  liable,  may  be  proceeded 
against  jointly,  for  any  neglect  of  duty,  in  reference  to 
such  bridges.     (Id.  §  2.) 

In  case  of  neglect  or  refusal  to  repair  such  bridges. — ^If 
the  commissioners  of  highways,  of  either  of  such  towns, 
after  notice,  in  writing,  from  the  commissioners  of  high- 
ways of  any  other  of  such  towns,  shall  not,  within  twenty 
days,  give  their  consent,  in  writing,  to  build  or  repair  any 
such  bridge,  and  shall  not,  within  a  reasonable  time  there- 
after, do  the  same,  it  shall  be  lawful  for  the  commission- 
ers, so  giving  such  notice,  to  make  or  repair  such  bridges, 
and  then  to  maintain  a  suit  at  law  in  their  official  capacity, 
against  said  commissioners,  so  neglecting  or  refusing  to 
join  in  such  making  or  repairing;  and  ill  such  suit  the 
plaintiff  or  plaintifSs  shall  be  entitled  to  recover  so  much 
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from  the  defendant  or  defendants,  respectively  represent- 
ing said  other  towns,  as  the  town  or  towns  would  be  liable 
to  contribute  to  the  same,  together  with  cost  of  suit  and 
interest,  without  proving  any  contract;  and  in  an  action 
in  pursuance  of  the  act  hereby  amended,  to  recover  \he 
expenses  of  building  or  repairs,  it  shall  not  be  neces- 
sary to  entitle  such  commissioner,  or  commissioners  to 
recover  on  the  trial  of  the  above  action,  to  prove  that  the 
defendants,  or  their  predecessors  in  office  were,  at  the 
time  of  the  service  of  the  notice  above  mentioned,  in  the 
possession  of  funds,  belonging  to  the  town  which  he  or 
they  represent,  sufficient  to  make  such  repairs;  nor  shall 
the  want  of  funds  be  any  defense  to  the  said  action;  and 
it  shall  be  the  duty  of  the  board  of  supervisors  of  the 
county,  in  which  such  towns  are  located,  to  levy  the 
amount  of  any  judgment  so  obtained,  with  costs  and  in- 
terest, on  the  taxable  property  of  any  town,  against  the 
commissioner  or  commissioners  of  which  such  judgment 
has  been  so  obtained,  but  the  commissioner  or  oommis- 
sioners  of  such  town  shall  not  be  personally  liable  for 
such  judgment.  {Id.  §  8.) 

Judgment  a  charge  on  town. — ^Any  judgment  recovered 
agaiDst  the  commissioners  of  highways  in  their  official 
capacity  under  the  provisions  of  this  act,  shall  be  a  charge 
on  said  town,  and  collected  in  the  same  manner  as  other 
town  charges,  except  in  cases  where  the  court  before  which 
the  judgment  shall  be  recovered  shall  certify  that  the  neg- 
lect or  refusal  of  said  commissioners  was  willful  and 
malicious,  in  which  case  said  commissioners  shall  be  per- 
sonally liable  for  such  judgment,  and  the  same  may  be 
enforced  against  them  in  the  same  manner  as  against  indi- 
viduals.   {Id.  S^) 

Petition  of  freeholders.— Whenever  any  adjoining  towns 
shall  be  liable  to  make  or  maintain  any  bridge  over  any 
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Stream  dividing  such  towns,  whether  in  the  same  or  in 
different  comities,  it  shall  be  lawful  for  three  freeholders 
in  either  of  such  towns,  by  a  petition  in  writing  signed 
by  them,  to  apply  to  the  commissioners  of  highways  in 
eacK  of  said  towns,  to  build,  rebuild  or  repair  such  bridge, 
and  if  such  commissioners  refuse  to  build,  rebuild  or  repair 
such  bridge  within  a  reasonable  time,  either  for  the  want 
of  funds  or  any  other  cause,  the  said  freeholders,  upon 
affidavit  and  notice  of  motion,  a  copy  of  which  shall  be 
served  on  each  of  said  commissioners  at  least  eight  days 
before  the  hearing  thereof,  may  apply  to  the  Supreme 
Court  at  a  special  term  thereof,  to  be  held  in  a  judicial 
district  in  which  such  bridge  or  any  part  thereof  shall  be 
located,  or  to  a  judge  of  said  Court  at  Chambers,  for  a  rule 
or  order  requiring  such  commissioners  to  build,  rebuild  or 
repair  such  bridge,  and  such  court  or  judge  upon  such 
motion  may  in  doubtful  cases  refer  the  matter  to  some 
disinterested  person  to  ascertain  the  requisite  facts  in  relar 
tion  thereto,  and  to  report  the  evidence  thereof  to  said 
court  or  to  such  judge.  Upon  the  coming  in  of  such  report 
in  case  of  such  reference,  or  upon  or  after  the  hearing  of  the 
motion,  in  case  no  such  reference  shall  be  ordered,  the 
court  or  judge  shall  make  such  order  thereon  as  the  justice 
of  the  case  shall  require.  K  such  motion  be  granted  in 
whole  or  in  part,  whereby  funds  shall  be  needed  by  the 
said  commissioners  to  carry  said  order  into  effect,  such 
court  or  judge  shall  specify  the  amount  of  money  required 
for  that  purpose,  and  how  much  thereof  shall  be  raised  in 
each  town.    {Laws  1857,  du  639,  §  1.) 

Proceedings  on  reference. — In  case  a  reference  shall  be 
ordered  as  specified  in  the  first  section  of  this  act,  the 
referee  shall  appoint  a  suitable  time  and  place  for  taking 
the  evidence,  and  shall  notify  one  of  said  freeholders  and 
the  said  commisaioners  thereof,  or  cause  them  to  be  notified; 
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he  shall  have  power  to  issue  subpoenas  for  witnesses  at 
the  instance  of  either  party,  and  may  compel  the  attend- 
ance of  such  witnesses,  or  failing  to  appear  in  obedience 
to  such  subpoena  by  attachment,  and  may  punish  default- 
ing witnesses  for  contempt  by  fine  or  imprisonment;*  he 
shall  have  power  to  adjourn  such  proceedings,  from  time 
to  time,  and  to  administer  the  requisite  oath  to  witnesses 
before  him.  The  referee  shall  report  the  evidence  taken 
before  him  to  the  court  or  justice  who  made  the  order  of 
reference  without  unnecessaiy  delay,  and  shall  be  entitled 
to  three  dollars  a  day  for  his  services,  to  be  paid  in  the 
first  instance  by  the  said  freeholders.     {Id.  §  2.) 

OommUsioners  of  adjoining  Unons,  how  compelled  to  join 
in  bnildinff  bridge. — ^The  commissioners  of  highways,  of 
any  such  town,  are  hereby  authorized  to  institute  and 
prosecute  proceedings,  under  this  act,  to  compel  the  com- 
missioners, of  such  adjoining  towns,  to  join  in  the  build- 
ing, rebuilding  or  repair  of  any  such  bridge,  in  like  man- 
ner as  the  said  freeholders  are  hereby  authorized  so  to 
do.     {Id.  §  8.) 

Plan,  how  fixed. — ^Upon  the  said  order  for  building, 
rebuilding  or  repairing,  such  bridge  being  made,  and  a 
copy  thereof  being  served  on  the  commissioners  of  high- 
ways of  such  adjoining  towns  respectively,  the  commis- 
sioners of  highways  of  said  two  towns,  shall  forthwith  meet 
and  fix  on  the  plan  of  such  bridge,  or  the  manner  of 
repairing  such  bridge,  and  shall  cause  such  bridge  to  be 
built,  rebuilt  or  repaired,  out  of  any  funds  in  their  or 
either  of  their  hands,  applicable  thereto;  and  in  ca^e  no 
'funds,  or  an  inadequate  amount  thereof  are  on  hand,  then 
they  shall  cause  the  same  to  be  built,  rebuilt  or  repaired 
upon  credit,  or  in  part  for  cash,  and  in  part  upon  credit, 
according  to  the  exigency  of  the  case;  and  the  conmiis- 
sioners  are  authorized  to  enter  into  a  contract,  with  any 
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contractor,  for  building,  rebuilding  or  repairing  such 
bridge,  pledging  the  credit  of  each  town  for  the  payment 
of  its  appropriate  share,  so  far  as  the  same  shall  be  done 
upon  credit.    {Id.  ^  4.) 

Report  to  ceuditors. — ^The  commissioners  of  highways, 
in  each  town,  shall  makd  a  full  report  of  their  proceed- 
ings, in  the  premises,  to  the  auditors  of  town  accounts, 
at  the  time  of  making  their  annual  report  The  said 
commissioners,  for  each  town,  shall  attach  to  the  copy  of 
the  said  order  granted  by  the  Supreme  Court,  or  a  judge 
thereof,  an  accurate  account,  under  oath,  of  what  has  been 
done  in  the  premises,  and  deliver  the  same  to  the  super- 
visors of  each  town.  The  board  of  supervisors,  at  their 
annual  meeting,  shall  levy  a  tax  upon  each  of  such  towns, 
when  in  the  same  county,  and  upon  the  appropriate  town 
when  in  different  counties,  its  share  of  the  cost  of  build- 
ing, rebuilding  or  repairing  such  bridge,  after  deducting 
all  payments  actually  made,  by  said  commissioners, 
'thereon;  which  tax,  including  prior  payments,  shall,  in 
no  case,  exceed  the  amount  specified  in  said  order.    {Id. 

Right  of  appeal. — ^Either  party  considering  himself  ag- 
grieved by  the  granting  or  refusal  to  grant  such  order 
by  the  court  at  special  term,  or  by  a  judge  of  such  court, 
may  appeal  from  such  decision  to  the  Supreme  Court  at 
general  term,  for  the  review  of  such  decision.  The  Su- 
preme Court,  at  the  general  term,  shall  have  power  to 
alter,  modify,  or  reverse  such  order,  with  or  without 
costs.  {Id.  %  6.) 

Costs. — ^The  Supreme  Court  at  special  term,  or  a  judge 
at  Chambers,  shall  have  power  to  grant  or  refuse  costs  as 

18 
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upon  a  motion,  including  also  witnesses'  fees,  referees'  fees 
and  disbursements.  The  appeal  provided  for  in  the  last 
section,  shall  conform  to  the  practice  of  the  Supreme 
Court  in  case  of  appeals  from  the  decision  of  a  motion  at 
a  special  term,  to  the  general  term  of  the  Supreme  Ck)urt« 
{Id.  k  7.) 

Proceedings  where  mjich  bridge  Acw  been  repaired  by  indi- 
viduals,— Whenever  any  such  bridge  shall  have  been,  or 
shall  be  so  out  of  repair,  as  to  render  it  unsafe  for  travelers 
to  pass  over  the  same,  or  whenever  such  bridge  shall  have 
fisillen  down,  or  been  swept  away  by  a  freshet  or  other- 
wise, if  the  commissioners  of  highways  of  such  adjoining 
towns,  after  reasonable  notice  of  such  condition  of  such 
bridge,  have  neglected  or  refused,  or  shall  neglect  or  re- 
fuse to  repair  or  rebuild  such  bridge,  then,  and  in  such 
case,  whatever  fiinds  have  been  or  shall  be  necessarily  or 
reasonably  laid  out  or  expended  in  repairing  such  bridge, 
or  in  rebuilding  the  same,  by  any  person  or  persons,  or 
by  any  corporation,  shall  be  a  charge  upon  such  adjoining 
towns,  each  being  liable  for  its  just  proportion;  and  the 
person  or  persons,  or  corporation,  who  has  made  such 
expenditure,  or  shall  make  the  same,  may  apply  to  the 
Supreme  Court  at  a  special  term,  or  to  a  judge  at  Cham- 
bers, for  an  order  requiring  such  towns  severally  to  reim- 
burse such  expenditures,  which  application  shall  be  made 
upon  serving  papers  for  such  application  upon  the  com- 
missioners of  highways  in  each  of  such  towns,  at  least 
eight  days  before  such  application  shall  be  made,  and  such 
court  or  judge  is  authorized  to  grant  an  order  requiring 
each  of  such  adjoining  towns  to  pay  its  just  proportion  of 
such  expenditure,  specifying  the  same;  and  in  case  such 
order  shall  be  granted,  it  shall  be  the  duty  of  the  com- 
missioners of  highways,  in  each  of  such  towns,  forthwith 
to  serve  a  copy  of  such  order  upon  the  supervisor  of  each 
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of  such  towns,  who  shall  present  the  same  to  the  board  of 
supervisors  at  their  next  annual  meeting.  The  board  of 
supervisors  shall  raise  the  amount  justly  chargeable  upon 
each  town,  and  cause  the  same  to  be  collected  and  paid  to 
such  person  or  persons,  or  corporation,  as  -  incurred  such 
expenditure.  The  right  of  appeal  is  given  to  such  party 
under  this  section,  provi&ed  for  under  the  sixth  section  of 
this  act  {Id.  §  8.) 

5.  Toll  Bbidges. 

A  toll  bridge  may  also  be  a  highway,  only  differing 
from  an  ordinary  public  bridge  in  this,  that  the  public,  in 
consideration  of  the  payment  'of  certain  tolls,  are  relieved 
from  the  responsibility  of  keeping  it  in  repair. 

Subject  to  the  payment  of  such  tolls,  the  rights  and 
privileges  of  the  public  on  such  bridges  are  the  same  as 
on  ordinary  public  bridges.    (See  ante  p.  13.) 

Liability /or  repair, — A  corporation  who,  in  pursuance 
of  their  charter,  build  a  bridge  and  take  tolls  from  pas- 
sengers, thereby  become  bound  to  keep  the  bridge  in  re- 
pair. {Townsend  v.  Susquehanna  Turnpike  Co.  6  Johiu 
90;  Kane  v.  Peophy  3  Wend.  363.) 

In  Toumeend  v.  Susquehanna  Turnpike  Oo.  suproy  the 
action  was  for  the  value  of  a  horse  killed  by  the  fall  of 
defendants'  bridge,  it  was  held  that  the  defendants  were 
bound  to  bestow  ordinary  care  and  diligence  in  the  con- 
struction of  their  bridges  and  keeping  them  in  repair ; 
but  were  not  responsible  for  accidents  which  did  not 
arise  from  their  neglect  or  want  of  such  ordinary  care 
and  skilL  The  plaintiff  in  that  case  had  gone  on  to  the 
bridge  with  a  heavy  load.    There  was  some  conflict  of  / 

evidence  about  the  sound  condition  of  the  bridge.    The  / 

jury  gave  verdict  for  the  plaintiff,  and  the  court  sustained  ' 

it  on  appeal — with  great  reluctance*-on  the  ground  that 


/ 
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it  was  not  so  strongly  against  the  evidence  as  to  justify 
them  in  setting  it  aside.  In  Thompson  v.  Matthews,  (2 
Udw.  212,)  which  was  an  action  by  the  plaintiff,  owners 
of  a  toll  bridge,  to  restrain  the  defendant  from  crossing 
the  bridge  with  extraordinary  loads,  the  cotlrt  said :  If 
persons  take  improper  loads,  and  the  bridge  has  been 
properly  constructed,  then  the  owners  of  it  have  a  remedy 
by  a  special  action  on  the  case,  or  in  trespass  for  damages 
done ;  while,  on  the  other  hand,  if  passengers  and  their 
property  should  sustain  an  injury  by  a  breaking  from 
ordinary  loads,  the  owners  must  respond  in  damages. 

A  toll  bridge  company,  so  long  as  they  continue  to  take 
toll,  cannot  discharge  themsA^lves  from  liability  to  individ- 
uals by  simply  giving  notice  of  danger.  To  give  the  no- 
tice such  effect  they  must  likewise  cease  to  take  the  toll. 
{Randall  v.  Cheshire  Tttmpike,  6  JV.  Hamp.  S.  147.) 

Must  rebuild  bridge  destroyed, — ^If  a  bridge  be  carried 
away  by  a  sudden  flood,  the  company  must  rebuild  it 
within  a  reasonable  time,  regard  being  had  to  the  imperii 
ance  of  the  road,  the  magnitude  of  the  work,  the  oppor- 
tunity for  procuring  materials,  and  other  circumstances  con- 
nected with  its  reconstruction.  {People  v.  Hillsdale,  <&c. 
Turnpike  Co.  23  Wend.  254.)  Should  the  bridge  remain 
impassable,  and  the  business  of  the  company  be  thereby 
stopped  for  the  period  of  one  year,  it  will  amount  at  com- 
mon law  to  a  forfeiture  of  their  charter ;  but  a  legal 
course  of  proceeding  must  be  instituted  to  obtain  judg- 
ment of  ouster.  (Id.)  And  where  a  toll  bridge  is  out 
of  repair,  the  public  are  not  limited  to  the  remedy  of 
having  the  gates  thrown  open,  but  may  proceed  by  infor- 
mation. {Id.)  Under  the  act  of  1848,  hereafter  cited, 
the  bridge  must  be  rebuilt  within  three  years,  or  the  com- 
pany shall  cease  to  be  a  body  corporate. 
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Indictment. — Should  a  bridge  company  not  keep  their 
bridge  in  repair,  they  may  be  indicted  for  maintaining  a 
nuisance;  but  in  analogy  to  the  rule  in  like  cases,  to 
authorize  a  conviction  it  is  necessary  to  allege  in  the  in- 
dictment, and  prove  on  the  trial,  not  only  that  the  bridge 
has  been  out  of  repair,  but  also  that  it  continues  so  to  be, 
do^«m  to  the  time  of  the  finding  of  the  indictment.  {Peo- 
ple V.  Branchport,  (6c.  PlanJcroad  Co.  5  Parh  Gr.  604.) 

Injuring  or  passing  gate. — It  is  provided  that  every 
person  who  shall  willfully  break,  throw  down,  or  injure 
any  gate  erected  on  any  bridge,  erected  or  constructed  by 
virtue  of  the  act  of  1848  (hereafter  cited),  or  forcibly  or 
fraudulently  pass  any  such  gate  thereon,  without  having 
first  paid  the  legal  toll  for  crossing  said  bridge,  shall  for 
eacji  ofience  fo^eit  to  the  corporation  injured  the  sum  of 
twenty-five  dollars,  in  addition  to  the  damages  resulting 
from  such  wrongful  act.     {Laws  1854,  chap.  120.) 

Notice  on  toll  bridge. — It  shall  be  lawful  for  any  corpo- 
ration or  individual  owning  a  toll  bridge  to  put  up  at  each 
end  thereof,  in  a  conspicuous  place,  a  notice  in  the  follow- 
ing words  :  **  One  dollar  fine  for  riding  or  driving  faster 
than  a  walk  on  this  bridge,"  and  during  the  continuance 
of  such  notice  any  person  who  shall  ride  or  drive  faster 
than  a  walk  on  such  bridge,  shall  forfeit  the  sum  of  one 
dollar,  to  be  sued  for  in  the  name  of  the  corporation  or 
person  or  persons  owning  such  bridge,  and  to  be  recovered 
with  costs  of  suit.     {Laws  1838,  chap.  262,  §  2.) 

Bridges  to  become  highways. — Whenever  a  corporation 
owning  a  toll  bridge  shall  become  dissolved,  such  bridge 
shall  be  left  without  waste  or  damage,  and  shall  be  a 
public  highway.     {Id.  §  3.) 

In  such  case  it  becomes  the  duty  of  the  commissioner 
to  keep  it  in  repair,  as  in  case  of  other  bridges,  and  they 
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may  be  compelled  so  to  do  by  mandamus,  or  may  be  in- 
dicted, provided  they  have  the  necessary  funds  for  the 
repair. 

6.  Bridge  Companies — ^How  Inoobforated. 

The  following  is  the  act  of  1848,  chapter  259,  providing 
for  the  incorporation  of  bridge  companies: 

Corporation  may  be  formed. — \  1.  Any  number  of  per- 
sons not  less  than  five,  may  be  formed  into  a  corporation, 
for  the  purpose  of  constructing  and  owning  a  bridge  across 
any  streaoi  of  water,  ajs  hereinafter  provided,  upon  com- 
plying with  the  following  requirements: 

Articles  of  asaocicUzon. — 1.  They  shall  severally  sub- 
scribe articles  of  association,  in  which  shall  be  set  forth 
the  name  of  the  corporation,  the  number  of  years  the  same 
is  to  continue,  which  shall  not  exceed  fifty  years;  the 
amount  of  the  capital  stock  of  the  corporation,  which  shall 
be  divided  into  shares  of  twenty-five  dollars  each,  the 
number  of  directors  and  their  names,  who  shall  manage 
the  concerns  of  the  corporation  for  the  first  year,  and  until 
others  are  elected;  the  location  of  such  bridge,  and  the 
plan  thereof: 

2.  Each  subscriber  to  such  articles  of  association  shall 
subscribe  thereto  his  name  and  place  of  residence,  and  the 
number  of  shares  of  stock  taken  by  him  in  such  corpora- 
tion. 

3.  Whenever  one-fourth  part  of  the  amount  of  the  capi- 
tal stock,  specified  in  the  articles  of  association,  shall  have 
been  subscribed,  and  on  complying  with  the  provisions  of 
the  next  section,  such  articles  may  be  filed  in  the  office  of 
the  State  Engineer  and  Surveyor,  and  clerk  of  the  county 
or  counties  in  which  the  bridge  is  built ;  and  thereupon 
the  persons  who  have  subscribed  the  articles  of  association 
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as  aforesaid,  and  such  other  persons  as  shall  become  stock- 
holders in  such  company,  and  their  successors,  shall  be  a 
body  corporate,  by  the  name  specified  in  such  articles  of 
association,  and  shall  possess  the  powers  and  privileges, 
and  be  subject  to  the  provisions  of  titles  three  and  four  of 
chapter  eighteen  of  the  first  part  of  the  Revised  Statutes, 
so  far  as  those  provisions  are  consistent  with  the  provisions 
of  this  act. 

Liability  of  atockholdera. — \  2.  All  the  stockholders 
of  every  company  incorporated  under  this  act,  shall  be 
severally  and  individually  liable,  to  an  amount  equal  to 
the  amount  of  the  capital  stock  held  by  them  respectively, 
to  the  creditors  of  such  company,  for  all  the  debts  con- 
tracted by  the  directors  or  agents  of  such  company  for  its 
use,  until  the  whole  amount  of  the  capital  stock  fixed  and 
limited  by  such  company  is  paid  in,  and  a  certificate  thereof 
filed  in  the  offices  aforesaid,  and  the  whole  capital  stock 
paid  in,  shall  be  one-half  thereof  within  one  year,  and  the 
other  half  thereof  within  two  years  from  the  time  of  the 
incorporation  of  such  company,  and  if  not  so  paid  in,  such 
corporation  shall  be  dissolved.  If  the  directors  of  any 
corporation  formed  under  this  act  shall  contract  debts  for 
the  company,  exceeding  in  the  aggregate  the  amount  of 
the  capital  stock,  they  shall  be  personally  liable  for  all 
the  debts  of  the  corporation. 

Amount  to  be  paid  before  filing. — §  3.  Such  articles  of 
association  shall  not  be  filed  as  aforesaid,  until  five  per 
cent  on  one-fourth  of  the  amount  of  the  stock  of  such  com- 
pany fixed  as  aforesaid  shall  have  been  actually  paid  in, 
in  good  faith,  to  the  directors  named  in  such  articles  of 
association,  in  cash,  nor  until  there  shall  be  endorsed 
thereon,  or  annexed  thereto,  an  affidavit  made  by  at  least 
three  of  the  directors  named  in  such  articles  of  association, 
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that  the  amount  of  stock  required  by  the  first  section  of 
this  act  to  be  subscribed,  has  been  subscribed,  and  that 
five  per  cent  on  the  amount  has  been  actually  paid  in  as 
aforesaid. 

Copies  of  articles  to  be  evidence. — §  4.  A  copy  of  such 
articles  of  association  filed  in  pursuance  of  this  act,  with 
a  copy  of  such  affidavit  endorsed  thereon  or  annexed 
thereto,  and  certified  to  be  a  copy  by  the  proper  officer, 
shall,  in  all  courts  and  places  be  presumptive  evidence  of 
the  facts  therein  contained. 

Election  of  directors. — §  5.  The  business  and  property 
of  every  such  corporation  shall  be  managed  and  conducted 
by  a  board  of  directors,  consisting  of  not  less  than  five  nor 
more  than  nine,  who  shall  be  chosen,  except  those  for  the 
first  year,  at  such  place  within  a  county  in  which  the  bridge 
of  such  corporation  or  some  part  thereof  shall  be  located, 
as  shall  be  prescribed  by  the  by-laws  thereof.  The  direc- 
tors shall  give  notice  of  every  such  election,  previous  to 
the  holding  thereof,  by  publishing  the  same  once  in  each 
week  for  four  successive  weeks,  in  a  public  newspaper, 
published  in  each  county  in  which  such  bridge  or  any  part 
thereof,  shall  be  located,  and  if  in  any  such  county  no  such 
paper  shall  be  published,  such  notice  shall  be  published 
in  some  county  adjoining  such  last  mentioned  county. 
All  elections  of  directors  shall  be  by  ballot  and  by  a 
majority  of  all  votes  given  thereat;  and  every  stockholder 
being  a  citizen  of  the  United  States  and  attending  in  per- 
son or  by  proxy,  shall  be  entitled  to  one  vote  for  each 
share  of  stock  which  he  shall  have  owned  absolutely,  or 
as  executor,  administrator  or  guardian,  for  thirty  days  pre- 
vious to  such  election.  No  person  shall  be  a  director 
unless  he  shall  be  a  stockholder,  owning  at  least  four 
shares  of  stock,  absolutely  in  his  own  right  or  as  executor, 
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adminiBtrator  or  guardian,  and  entitled  to  vote  at  the  elec- 
tion at  which  he  shall  be  chosen,  nor  unless  he  shall  be  a 
citizen  of  this  State;  and  a  majority  of  the  directors  shall, 
at  the  time  of  their  election,  be  residents  of  the  county  or 
counties  in  which  such  bridge  shall  be  located.  When- 
ever any  vacancy  shall  happen  in  the  board  of  directors, 
it  shall  be  supplied  until  the  next  election  by  the  remain- 
ing directors.  The  directors  of  every  such  company  shall 
be  elected  in  the  same  month  in  each  and  every  year,  and 
such  election  after  the  first,  shall  be  held  on  the  first 
Tuesday  of  such  month,  and  the  directors  chosen  at  any 
election  shall  hold  their  offices,  to  and  including  the  Tues- 
day next  after  that  appointed  by  law  lor  holding  the  elec- 
tion next  succeeding  that  at  which  they  were  chosen.  If 
an  election  of  directors  shall  not  *be  held  on  the  day  pre- 
scribed by  this  act  for  holding  the  same,  the  directors  in 
office  on  that  day  shall  hold  their  offices  until  their  suc- 
cessors shall  be  elected,  but  after  the  expiration  of  their 
regular  term  of  office  as  prescribed  by  this  section,  they 
shall  be  incapable  of  doing  any  act,  as  such  directors, 
except  such  as  may  be  necessary  to  give  effect  to  an  elec- 
tion of  directors.  The  provisions  of  tjie  second  article  of 
the  second  title  of  the  eighteenth  chapter  of  the  first  part 
of  the  Bevised  Statutes,  shall  apply  to  every  corporation 
formed  imder  this  act,  so  far  as  such  provisions  shall  be 
consistent  with  the  provisions  of  this  act. 

Application  for  leave  to  erect  bridge. — §  6.  When  any 
bridge  corporation  shall  be  desirous  of  constructing  a 
bridge  or  any  part  thereof,  in  any  county,  it  shall  apply 
to  the  board  of'  supervisors  of  such  county  at  the  annual 
or  any  special  meeting  thereof,  for  authority  to  construct 
such  bridge;  of  which  application,  such  corporation  shall 
give  notice,  by  publishing  the  same  in  at  least  one  public 
newspaper  in  such  county,  or  if  no  newspaper  is  published 
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therein,  then  in  an  adjoining  county,  once  in  each  week  for 
six  weeks  successively,  previous  to  the  time  of  presenting 
such  application  to  such  board  specifying  such  time  and 
the  location  of  such  proposed  bridge.  If  the  place  of  the 
location  of  such  bridge  shall  be  situated  in  more  than  one 
county,  such  application  shall  be  made  to  the  board  of 
supervisors  of  every  such  county.  Such  application  shall 
also  specify  the  length  and  breadth  of  such  bridge;  and 
the  notice  of  such  application  shall  set  forth  all  the  par- 
ticulars required  to  be  specified  in  such  application.  Upon 
the  hearing  of  the  said  application,  all  persons  residing  in 
such  county  or  interested  in  such  application,  may  appear 
and  be  heard  in  respect  thereto.  Such  board  may  take 
testimony  in  respect  to  such  application,  or  may  authorize 
it  to  be  taken  by  a  county  judge  or  justice  of  the  peace  of 
such  county;  and  it  may  adjourn  the  hearing  from  time 
to  time.  A  copy  of  the  articles  of  association  of  such  cor- 
poration certified  by  the  State  Engineer  and  Surveyor,  or 
by  the  clerk  where  such  articles  are  filed,  shall  be  attached 
to  and  filed  with  such  application.  No  such  corporation 
shall  be  authorized  to  bridge  any  stream,  in  any  manner 
that  will  prevent  pr  endanger  the  passage  of  any  raft  of 
forty-five  feet  in  width,  or  any  ark,  where  the  same  is  navi- 
gated by  rafts  or  arks. 

Where  the  notice  is  given  before  the  incorporation  of 
the  company,  but  the  company  is  duly  incorporated  at 
the  time  of  the  application,  the  proceeding  will  be  valid. 
Law8  1852,  ch.  372. 

Where  the  stream  is  navigable,  or  the  bed  of  it  belongs 
to  the  State,  application  must  be  made  to  the  legislature. 
{FoH  Plain  Bridge  Co.  v.  Smith,  80  N.  T.  R.  44.) 

Assent  bf  board  to  be  recorded. — %  7.  If,  after  hearing 
such  application,  such  board  shall  be  of  opinion  that  the 
public  interests  will  be  promoted  by  the  construction  of 
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such  bridge  on  the  proposed  site»  it  may,  if  a  majority 
of  all  the  members  elected  to  such  board,  shall  assent 
thereto,  by  an  order  to  be  entered  in  its  minutes,  author- 
ize such  company  to  construct  such  bridge,  as  shall  have 
been  specified  in  the  application  which  shall  be  particu- 
larly described  in  such  order.  Such  corporation  shall 
cause  a  copy  of  such  order,  certified  by  the  clerk  of  such 
board,  with  such  application,  to  be  recorded  in  the  clerk's 
office  of  such  county,  before  it  shall  proceed  to  do  any 
act  by  virtue  thereof;  and  such  board  shall  cause  such 
application,  when  it  shall  have  finally  acted  on  the  same, 
to  be  filed  at  the  expense  of  the  corporation,  with  all  the 
other  papers  relating  thereto,  or  to  the  proceedings  of 
said  board  thereon,  in  the  office  of  the  clerk  of  the  county 
in  which  it  shall  have  been  made.  Any  corporation 
formed  under  this  act,  may  use,  in  such  manner  as  such 
board  shall  prescribe,  so  much  of  any  public  highway  on 
either  side  of  any  stream,  as  may  be  necessary  for  the 
construction  and  maintenance  of  such  bridge  and  toll 
houses. 

Over  Yearns  navigated  by  rtxfts. — §  8.  In  case  any  bridge 
shall  be  constructed,  under  the  provisions  of  this  act,  over 
any  stream  navigable  by  rafts,  it  shall  be  the  duty  of  the 
co^rationa  coi^cJg  such  bridge,  at  all  times  to  keep 
the  channel  of  said  stream,  both  above  and  below  said 
bridge,  free  and  clear  from  all  deposits,  in  any  wise  pre- 
judicial to  the  navigation  thereof,  which  may  be  formed 
or  occasioned  by  the  erection  of  such  bridge. 

Penaity  for  detaying  rdflal — §  9.  Any  corporation 
organized  under  the  provisions  of  this  act,  which  shall 
construct  a  bridge  over  any  stream,  navigable  by  rafts  as 
hereinbefore  provided,  shall  be  liable  to  pay  all  persons 
who  may  be  unnecessarily  or  unreasonably  hindered  or 
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delayed  in  passing  such  bridge,  all  damages  which  they 
shall  sustain  thereby,  to  be  recovered  with  costs  of  suit. 

How  coriMrwded. — §  10.  Every  bridge  constructed  by  vir- 
tue of  this  act,  shall  be  built  with  a  good  and  substantial  rail- 
ing or  siding,  at  least  four  and  a  half  feet  high.  Whenever 
such  bridge  shall  be  completed,  and  a  certificate  signed 
by  the  county  judge  of  the  county  in  which  such  bridge 
is  situated,  or  if  such  bridge  shall  be  located  in  more  than 
one  county,  by  the  county  judge  of  each  of  such  counties, 
and  such  certificate  filed  in  the  office  of  the  clerk  of  such 
county,  or  of  each  of  said  counties,  if  such  bridge  shall 
be  located  in  more  than  one  county,  that  such  bridge  is 
constructed  and  completed  in  a  manner  safe  and  conve- 
nient for  the  public  use,  the  directors  may  erect  a  toll- 
gate  at  such  bridge,  and  demand  and  receive  such  sum  as 
shall  be,  from  time  to  time,  prescribed  by  the  supervisors 
of  the  county  or  counties  where  the  bridge  is  located. 

Exemptions  from  toll. — §  11.  No  tolls  shall  be  collected 
for  crossing  any  bridge  constructed  by  any  corporation 
formed  under  this  act,  from  any  person  going  to  or  from 
public  worship,  or  to  or  from  a  ftmeral,  or  to  or  from 
school,  or  to  or  from  a  town  meeting  or  election,  at  which 
he  is  entitled  to  vote,  for  the  purpose  of  giving  such  vote, 
and  returning  therefrom;  or  to  or  from  a  military  parade 
which  he  is,  by  law,  required  to  attend,  or  to  or  from  any 
court  which  he  shall  be  required '  to  attend,  as  a  juror  or 
witness,  or  to  or  from  his  legally  required  work  upon  any 
public  highway. 

Calls  on  stockholders. — §  12.  The  directors  of  any  mcor- 
poration,  formed  under  this  act,  may  require  payment 
from  the  stockholders,  of  the  sums  subscribed  to  the  cap- 
ital stock,  at  such  times  and  in  such  proportions,  and  on 
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such  conditions  as  they  shall  see  fit,  under  the  penalty  of 
the  forfeiture  of  their  stock,  and  all  previous  payments 
thereon;  and  they  shall  give  notice  of  the  payments  thus 
required,  and  of  the  place  and  time  when  and  where  the 
same  are  to  be  made,  at  least  thirty  days  previous  to  the 
time  fixed  for  the  payment  of  the  same,  for  the  time  and 
in  the  manner  herein  prescribed  for  giving  notice  of  the 
election  of  directors,  and  by  sending  such  notice  to  such 
stockholder,  by  mail,  directed  to  him  at  his  usual  place 
of  residence. 

m 

Transfer  of  shares. — §  13.  The,  shares  of  any  corpora- 
tion, formed  under  this  act,  shall  be  deemed  personal 
property,  and  may  be  transferred  in  such  manner  as  shall 
be  prescribed  by  the  by-laws  of  such  corporation;  and 
the  directors  of  every  such  corporation  may,  at  any  time, 
^th  the  consent  of  a  majority  in  amount  of  the  stock- 
holders in  such  corporation,  provide  for  such  increase  of 
the  capital  stock  thereof,  as  may  be  necessary  for  the 
completion  or  reconstruction  of  such  bridge,  and  the  cer- 
tificate of  the  amount  of  any  such  increase,  within  thirty 
days  thereafter,  shall  be  filed  in  the  offices  of  the  state 
engineer  and  surveyor,  and  the  clerk  or  clerks  of  the 
county  or  counties  in  which  such  bridge  is  located,  which 
certificate  shall  be  authenticated  by  the  signatures  and 
oaths  of  a  majority  of  said  directors. 

Taxation. — §  14.  So  much  of  any  such  bridge  or  toll 
houses,  constructed  by  virtue  of  this  act,  as  shall  be 
within  any  town,  city  or  village,  shall  be  liable  to  taxa- 
tion in  such  town,  city  or  village,  as  real  estate. 

WTien  ceases  to  be  a  body  corporate. — §  15.  Every  com- 
pany, incorporated  under  this  act,  shall  cease  to  be  a  body 
corporate: 
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1.  H,  i¥ithin  two  years  from  the  filing  of  their  artacles 
of  association,  they  shall  not  have  commenced  the  con- 
struction of  their  bridge,  and  actually  expended  thereon 
at  least  ten  per  cent  of  the  capital  stock  of  such  com- 
pany; or, 

2.  If  within  five  years  from  the  filing  of  such  articles 
of  associatfon  such  bridge  shall  not  be  completed  accord- 
ing to  the  provisions  of  this  act;  or, 

3.  If  in  case  the  bridge  of  such  company  shall  be 
destroyed,  it  shall  not  be  reconstructed  within  three  years 
thereafter. 

Annual  report. — §  16.  It  shall  be  the  duty  of  the  president 
and  secretary  of  every  corporation  formed  under  this  act, 
to  report  annually  to  the  State  Engineer  and  Surveyor,  and 
the  county  clerk  where  the  papers  are  filed,  under  oath, 
the  cost  of  their  bridge,  the  amount  of  all  money  expended, 
the  amount  of  their  capital  stock,  and  how  much  paid  in, 
and  how  much  actually  expended,  amount  received  during 
the  year  for  tolls,  and  from  all  other  sources,  stating  each 
separately,  the  amount  of  dividends  made,  and  the  amount 
of  indebtedness  of  such  company,  specifying  the  object  for 
which  the  indebtedness  accrued;  and  such  other  particu- 
lars in  respect  to  the  business  affairs  of  such  corporation, 
as  the  said  State  Engineer  and  Surveyor,  or  the  Legisla- 
ture, or  either  branch  thereof,  require  to  be  so  reported. 

Private  bridges. — §  17.  When  any  bridge  may  be  in 
process  of  construction  by  private  subscriptions  at  the 
time  of  the  passage  of  this  act,  the  subscribers  may  organ- 
ize into  a  corporation  pursuant  to  the  provisions  of  this 
act,  with  the  same  power  and  privileges  as  if  such  bridge 
had  not  been  so  commenced. 

8itbject  to  visitation. — ^  18,  All  companies  formed  under 
this  act  shall  at  all  times  be  subject  to  visitation  and  ezami*^ 
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nation  by  an  officer  or  agent,  in  pursuance  of  law,  or  by 
the  Legislature,  or  by  a  committee,  appointed  by  either 
house  thereof;  and  the  courts  of  this  State  shall  have  the 
same  jurisdiction  over  such  corporations  and  their  officers 
as  over  those  created  by  special  acts. 

R&port  when  to  be  made. — %  19.  Every  report  required 
to  be  made  by  the  16th  section  of  this  act,  shall  be  made 
in  the  month  of  January  in  each  year,  and  shall  show  in 
respect  to  the  particulars  required  therein  to  be  set  forth, 
the  affiurs  and  business  of  the  corporation,  making  the 
same  at  the  close  of  the  year,  ending  on  the  thirty-first 
day  of  December,  next  preceding  the  time  of  making  the 
same,  and  shall  be  published  in  the  nearest  newspaper 
four  weeks,  and  every  corporation  formed  under  this  act, 
which  shall  neglect  to  make  such  report  as  thereby 
required,  shall  forfeit  to  the  people  of  this  State  for  every 
such  neglect,  the  sum  of  two  hundred  dollars,  and  for 
every  week  such  corporation  shall  neglect  to  make  such 
report  after  the  expiration  of  the  time,  within  which  it  is 
required  as  aforesaid  to  make  the  same,  it  shall  forfeit  as 
aforesaid  the  further  sum  of  fifty  dollars.  The  State 
Engineer  and  Surveyor  shall  report  to  the  attorney  gen- 
eral every  such  forfeiture,  by  whom  the  same  shall  be  sued 
for  and  recovered  with  costs  in  the  name  of  the  people;  and 
the  certificate  of  the  said  State  Engineer  and  Surveyor  of 
any  such  neglect  shall  be  presumptive  evidence  thereof,  and 
if  any  such  river,  water  course  or  lake,  now  so  navigable, 
shall  hereafter  be  rendered  navigable  up  stream  by  vessels 
or  steamboats,  power  to  require  such  bridge  to  be  altered 
or  removed  is  reserved  to  the  Legislature. 

Scmny  dayse.—^  20.  Nothing  in  this  act  shall  be  con- 
strued so  as  to  authorize  the  bridging  of  any  river  or 
water  course  where  the  tide  ebbs  and  flows,  or  any 
water  used  for  a  harbor,  any  lake,  river  or  water,  which 
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is  navigable  by  sail  vessels  or  steamboats,  nor  the  con- 
struction of  any  bridge  within  the  limits  prescribed  by 
any  existing  law  for  the  erection  or  maintenance  of  any- 
other  bridge. 

Authority  from  the  Legislature  is  necessary  to  erect  a 
bridge  over  a  navigable  stream,  or  over  one  the  bed  of 
which  belongs  to  the  State.  {Fort  Plain  Bridge  Oo.  v. 
amith,  30  N.  T.  R.  44.) 

§  21.  Any  existing  corporation  having  for  its  object  the 
construction  and  maintenance  of  any  bridge  whose  charter 
shall  expire,  may  be  continued  as  such  corporation  by 
complying  with  the  provisions  of  this  act,  so  far  as  the 
same  are  applicable  to  them,  with  the  consent  of  the  super- 
visors of  the  county  or  cotmties  in  which  their  bridge  is 
located,  to  be  obtained  on  application  to  them  as  herein- 
before provided. 

7.  Bridges  over  Canals. 

The  provisions  in  relation  to  canal  bridges  will  be  found 
convenient  for  those  officers  who  have  the  care  of  roads 
and  bridges  in  those  parts  of  the  State  intersected  by 
canals.  The  following  provisions  will  be  found  in  1  22. 
S^poffe  247,  §§  174,  175,  176. 

§  174.  "  In  all  cases  where  a  new  road  or  public  high- 
way shall  be  laid  out  by  legal  authority,  in  feuch  direction 
as  to  cross  the  line  of  any  canal,  and  in  such  manner  as  to 
require  the  erection  of  a  new  bridge  over  the  canal,  for 
the  accommodation  of  the  road,  such  bridge  shall  be  so 
constructed  and  forever  maintained,  at  the  expense  of  the 
town  in  which  it  shall  be  situate. 

§  175.  "  No  bridge  shall  be  constructed  across  any 
canal,  without  first  obtaining  for  the  model  and  location 
thereof,  the  consent  in  writing  of  one  of  the  canal  commis- 
sioners, or  of  a  superintendent  of  repairs,  on  that  line  of 
the  canal  which  is  intersected  by  the  road. 
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^  176.  "  Every  person  who  shall  undertake  to  construct 
or  to  locate  such  bridge  without  such  consent,  and  shall 
proceed  therein  so  far  as  to  place  any  materials  for  that 
purpose  on  either  bank  of  the  canal,  or  on  the  bottom 
thereof,  shall  forfeit  the  siun  of  fifty  dollars;  and  each  of 
the  commissioners,  superintendents,  or  engineers,  shall  be 
authorized  to  remove  all  such  materials,  as  soon  as  they 
are  discovered,  wholly  without  the  banks  of  the  canal." 
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BAILBOABS  IN  HIGHWATS  AND  STREETS. 
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1.   When  "Rallboad  may  be  Gonstbucted  in  Highway. 

Whenever  any  association  or  individual  shall  construct 
a  railroad,  upon  land  purchased  for  that  purpose,  on  a 
route  which  shall  cross  any  road  or  other  public  highway, 
it  shall  be  lawful  for  the  commissioners  of  highways, 
having  the  supervision  thereof,  to  give  a  written  consent 
that  such  railroad  may  be  constructed  across,  or  on  such 
road  or  other  public  highway;  and,  thereafter,  such  asso- 
ciation or  individual  shall  be  authorized  to  construct  and 
use  such  railroad  across  or  on  such  roads  or  other  high- 
ways as  the  commissioners  aforesaid  shall  have  permitted; 
but  any  public  highway,  thus  intersected  or  crossed  by  a 
railroad,  shall  be  so  restored  to  its  former  state  as  not  to 
have  impaired  its  usefulness.  {Laws  of  1835,  chap.  300.) 
(For  form  of  commissioners'  consent,  see  Appendix, 
No.  18.) 

Br/  order  of  court — By  subdivision  five,  section  twenty- 
eight,  of  chapter  140,  of  the  Laws  of  1850,  railroad  com- 
panies are  authorized  to  construct  their  road  across,  along 
or  upon  any  street,  highway,  plankroad,  etc.,  which  the 
route  of  its  road  shall  intersect  or  touch;  but  the  com- 
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pany  shall  restore  the  street,  highway,  plankroad,  etc., 
thus  intersected  or  touched,  to  its  foimer  state,  or  to  such 
state  as  not  necessarily  to  have  impaired  its  usefulness. 
But  nothing  in  the  act  is  to  be  construed  to  authorize  the 
construction  of  any  railroad  not  already  located  in,  upon 
or  across  any  street,  &c.,  in  a  city,  without  the  assent  of 
the  corporation  of  such  city.  Nor  to  authorize  any  such 
railroad  company  to  construct  its  road  upon  and  along 
any  highway,  without  the  order  of  the  Supreme  Court 
of  the  judicial  district  in  which  said  highway  is  situated, 
made  at  a  special  term  of  said  court,  after,  at  least,  ten 
days'  notice,  in  writing,  of  the  intention  to  mak6  applicar 
tion  for  said  order,  shall  have  been  given  to  the  commis- 
sioners of  highways  of  the  town  in  which  said  highway 
is  situated.    {As  amended  by  chap.  582,  Laws  of  1864.) 

Use  thereof  relates  only  to  public  interesL — ^The  power 
above  conferred  on  a  railroad  company  to  enter  upon  and 
occupy  a  public  highway,  after  having  obtained  the  con- 
sent of  the  conmiissioners  or  an  order  of  the  court,  relates 
only  to  the  public  property  in  the  road,  and  confers  the 
right  as  far  only  as  the  public  easement  is  concerned, 
leaving  the  companies  to  deal  with  the  private  rights  of 
individuals  in  the  ordinary  mode.  The  statutes  effectually 
protect  the  company,  if  they  comply  with  the  conditions, 
from  an  indictment,  or  against  any  interference  with  their 
works  as  a  public  nuisance,  on  account  of  their  occupation 
of  the  highway,  but  not  against  claims  for  private  dam- 
ages arising  from  the  use  and  occupation  of  the  highway. 
{Fldcher  v.  Avbvm  (&c.  R.  R.  Co.  25  Wend.  462;  liobzn- 
son  Y.N.T.i&  Erie  R.  B.  Co.  27  Barb.  512;  Williams 
V.  JV.  Y.  Central  R.  R.  Co.  16  JV.  Y.  R.  97.) 

2.  Compensation  to  Owner  of  Fee. 

"We  have  already  seen  in  chapter  11,  of  this  work,  that 
an  owner  of  lands  is  not  divested  of  the  fee  of  the  land 
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by  the  laying  out  of  a  highway  across  it,  and  that  the 
public  do  not  acquire  any  greater  interest  therein  than  a 
right  of  way,  and  the  powers  and  privileges  incident  to 
that  right  of  way,  and  that  subject  to  this  easement,  and 
this  only,  the  rights  and  interests  of  the  owners  of  the 
fee  remain  unimpaired.  It  is  quite  clear,  therefore,  that 
the  above  statutory  provisions  do  not  authorize  a  company 
to  enter  upon  and  appropriate  a  highway,  without  first 
obtaining  the  consent  of  the  owner  of  the  fee,  or  making 
a  just  compensation  therefor.  Nor  has  the  Legislature 
power  to  authorize  such  company  to  enter  upon  and  ap- 
propriate a  highway,  for  purposes  other  than  those  to 
which  it  has  been  originally  dedicated  or  laid  out,  in  pui- 
suance  of  the  highway  act,  without  first  providing  a  just 
compensation  therefor.  ( Williams  v.  JS'.  Y.  Central  JR.  J?. 
Co.  16  iV;  Y.  li.  97.) 

It  must  be  regarded,  as  fully  settled  in  this  State,  that 
the  occupation  of  a  street  or  highway,  by  a  railroad,  im- 
poses an  additional  burden  on  it,  essentially  different  from 
the  original  object  of  a  highway,  and  entitles  the  owner  of 
the  fee  to  additional  compensation.  {Second  Presbyterian 
Society  v.  Aubtam  i&c,  R.  R,  Go.  3  jHi7/,  567;  Mahon  v. 
Jf.  Y.  Central  B.  R.  Co.  24  i\r.  Y  R.  658;  Wager  v.  Troy 
Union  R.  R.  Co.  25  i\r.  Y  R.  526.)  And  the  rule  is  the 
same,  whether  it  be  a  street  in  a  city,  or  a  conmaon  high- 
way in  the  country,  except  in  the  city  of  New  York,  where 
the  fee  of  most  of  the  streets  is  said  to  be  in  the  corpo- 
ration. {Id.)  {Wager  y.  Troy  Union  R.  R.  Co.  supra;  see 
People  V.  Kerr,  27  Jff.  Y.  R.  194.) 

The  case  of  Williams  v.  M  Y.  Central  Railroad  Co. 
above  cited,  is  a  leading  and  controlling  authority  on  this 
subject.  The  plaintiff  in  that  case  had  dedicated  certain 
lands  to  the  public  use  as  a  street  in  the  city  of  Syracuse, 
but  was  the  owner  of  the  fee  of  such  street  as  well  as  of 
lots  fronting  ^hereon.    The  defendants  had,  under  author- 
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ity  of  the  Legislature,  and  express  consent  of  the  municipal 
authorities  of  the  city  of  Syracuse,  constructed  their  rail- 
road upon  and  along  such  street,  without  having  acquired 
the  consent  of  the  plaintiff,  or  having  made  compensation 
therefor.  It  was  distinctly  held  that  to  occupy  a  street  or 
highway  with  railroad  tracks,  and  to  use  it  for  railroad 
purposes  is  to  charge  it  with  a  new  easement,  not  within 
the  purposes,  intent  and  legal  effect  of  its  dedication  as  a 
street  or  highway  to  the  public  ;  and  that  consequently  a 
railroad  cannot  be  built  upon  a  highway  without  compen- 
sation to  the  owner  of  the  fee.  The  learned  judge  who 
delivered  the  controlling  opinion,  examined  and  explained 
the  various  cases  in  this  and  other  States  which  seem  to 
hold  a  contrary  doctrine,  and  showed  that  nothing  which 
was  necessarily  decided  in  any  of  them  was  in  conflict  with 
his  own  opinion. 

The  opinion  of  the  court  in  the  above  case,  is  in  perfect 
accordmce  with,  and  to  a  great  extent  based  upon  the  case 
of  Davies  v.  Mayor,  dc.  of  New  York,  (14  N.  Y.  R.  506,) 
and  the  case  of  The  Presbyterian  Society,  of  Waterloo  v. 
Aubiem,  de,  R.  R.  Co.  (3  Hill,  567.)  In  the  latter  case  the 
declaration  was  in  trespass  for  entering  upon  the  plaintiff's 
premises,  digging  up  the  soil,  and  constructing  their  railroad 
track  upon  it.  The  defense  was  that  the  locus  in  qm  was 
a  public  highway,  and  that  the  charter  of  the  company 
expressly  authorized  it  to  construct  its  road  upon  and 
across  any  highway.  The  point  was  therefore  presented 
in  the  most  direct  manner  possible,  and  the  defense  was 
most  emphatically  overruled.  The  language  of  Chief 
Justice  Neubok  is  most  pertinent  and  forcible.  He  says: 
'^  but  the  plainti&  were  not  divested  of  the  fee  of  the 
land  by  the  laying  out  of  a  highway;  nor  did  the  public 
thus  acquire  any  greater  interest  therein  than  a  right  of 
way,  with  the  powers  and  privileges  incident  to  that  right; 
such  as  digging  the  soil  and  using  the  timber  and  other 
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materials  found  within  the  limits  of  the  road,  in  a  reason- 
able manner,  for  the  purpose  of  making  and  repairing  the 
same — subject  to  this  easement,  and  this  only,  the  rights 
and  interests  of  the  o  ^ner  of  the  fee  remained  unimpaired. 
It  is  quite  clear,  therefore,  even  if  the  true*  construction  of 
the  eleventh  section  accords  with  the  view  taken  by  the 
counsel  for  the  defendants,  that  the  Legislature  had  no 
power  to  authorize  the  company  to  enter  upon  and  appro- 
priate the  land  in  question  for  purposes  other  than  those 
to  which  it  had  been  originally  dedicated,  in  pursuance  of 
the  highway  act,  without  first  providing  a  just  compensa- 
tion therefor." 
/  The  same  views  are  reiterated  in  Mahon  v.  ^ew  York 
Central  B.  B.  Co.  (24  JV.  T.  B.  658;  Waffer  v.  Troy 
Union  B.  B.  Co.  25  JV.  Y.  B.  526;  Carpenter  v.  The 
Oswego^  <6c.  B.  R.  Co.  24  iV.  Y.  B.  655;  Cra£ff  v.  Boches- 
ter  City,  dc.  B.  B.  Co.  39  Barb.  494,) 

In  Wager  v.  Troy  Union  B.  B.  Co.  {supra,)  the  com- 
plaint was,  that  the  defendants  had  entered  upon  and 
unlawfully  withheld  the  possession  of  a  street  in  the  city 
of  Troy,  which  was  part  6f  the  plaintiff's  land,  subject 
only  to  the  public  easement.  The  defendants  had,  under 
authority  from  the  Legislature,  and  the  assent  of  the 
municipal  authorities  of  the  city,  constructed  their  road 
on  said  street  without  the  consent  of  or  compensation  to 
the  plaintiff!  The  court  decided,  very  emphatically,  that 
the  use  of  a  street  for  a  railroad  is  a  new  burden  beyond 
the  public  easement,  which  cannot  be  imposed  by  legisla- 
tive authority,  without  compensation  to  the  owner  of  the 
fee;  that  such  use,  without  acquiring  the  title  of  the 
owner  of  the  fee,  or  his  license,  is  a  continuing  trespass, 
and  that  such  owner  may  maintain  ejectment  to  recover 
the  land,  subject  to  the  public  easement  as  a  highway. 
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3.  HoBSE  Railroads  in  Stbeets. 

The  ground  is  taken  by  Emott,  J.,  who  delivered  an 
oproion  in  People  v.  Kerr,  (27  iV;  Y.  R.  188,)  that  there 
is  a  difference  in  respect  to  property  subject  to  an  urban 
servitude  between  a  city  railroad  and  an  ordinary  railway 
running  from  one  town  to  another,  and  that  the  use  of  a 
street  for  a  horse  railroad  approximates  more  closely  to 
ordinary  highways,  and  is  consistent  with  the  original 
dedication  of  such  street. 

The  remarks  of  the  learned  judge  were,  however, 
wholly  obiter,  as  the  point  was  not  involved  in  the  case, 
and  was  not  passed  upon  by  the  court;  the  judges  con- 
curring upon  the  grounds  stated  by  Wbioht,  J.,  in  whose 
opinion  the  question  was  not  alluded  to. 

The  distinction  between  horse  railroads  and  those  on 
which  steam  is  the  motive  power,  is  not  made  by  any  of 
the  cases  in  the  Court  of  Appeals  before  cited,  but  is 
expressly  denied  by  some  of  them,  and  is  in  conflict  with 
the  reasoning  and  principle  of  all  of  them.  Thus,  in 
Wager  v.  Troy  Union  R.  R.  Co.  the  court  says:  "It  is 
true  that  the  actual  use  of  the  street  by  the  railroad  may 
not  be  so  absolute  and  constant  as  to  exclude  the  pub- 
lic also  from  its  use.  With  a  single  track,  and  particu- 
larly if  the  cars  used  upon  it  were  propelled  by  horse 
power,  the  interruption  of  the  public  easement  in  the  street 
might  be  very  trifling,  and  of  no  practical  consequence  to 
the  public  at  large.  But  this  consideration  cannot  affect 
the  question  of  right  of  property,  or  of  the  increase  of 
the  burden  upon  the  soil.  It  would  present,  simply,  a 
question  of  degree  in  respect  to  the  enlargement  of  the 
easement,  and  would  not  affect  the  principle,  that  the  use 
of  a  street  for  the  purpose  of  a  railroad  imposed  upon  it 
a  new  burden." 

Even  Mr.  Justice  Southekland,  who  delivered  a  dis- 
senting opinion,  repudiated   any  such   distinction.    He 
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says:  ''In  this  case  the  railroad,  I  assume,  waj3  intended 
to  be,  and  was  operated  by  steam.  I  cannot  see  how  that 
affects  the  question  of  power,  although  it  is  plain,  that  in 
a  city,  a  road  operated  by  steam  would  probably  occasion 
much  more  serious  consequential  damages  to  the  adjoining 
lot  owners  or  occupiers  than  a  horse  railroad.*' 

The  precise  question  came  before  the  Supreme  Court  at 
general  term,  in  Craig  v.  Rochester  City  i&c.  M.  JS.  Co. 
(39  Barb.  494),  and  the  court  imanimously  held,  that  there 
was  no  distinction  in  this  respect  between  railroads  on 
which  the  cars  are  moved  by  animals,  and  those  on  which 
the  motive  power  is  steam.  In  this  case,  Mr.  Justice 
Johnson  says:  ''Nothing  can  be  clearer  than  that  the 
burthen  which  the  Court  of  Appeals  has  declared  to  be 
an  addition  to  that  of  an  easement  of  a  highway,  and  a 
taMng  of  private  property  within  the  meaning  of  the  pro- 
visions  of  the  constitution  before  referred  to,  does  not 
consist  in  the  particular  force  by  which  the  carriage  is 
drawn  along  the  streets.  Every  one  must  see  that  simply 
propelling  the  caixiage  along  the  street,  whether  by  horses 
or  mules  or  steam,  or  any  other  mechanical  contrivance, 
would  be  simply  exercising  the  right  of  passage  over  the 
highway,  and  no  other  or  different  right.  But  the  new 
imd  additional  servitude  or  burthen,  which  constitutes  the 
taking  or  appropriation,  consists  principally,  if  not  en- 
tirely, in  the  use  and  occupation  of  the  soil  of  the  street, 
in  laying  down  and  maintaining  thereon  the  permanent 
structure  upon  which  alone  the  principal  business  of  the 
corporation  is  to  be  carried  on,  as  the  cases  unmistakeably 
show.  This  is  a  permanent  and  exclusive  right  and  occu- 
pancy, which  no  other  corporation  or  person  can  enjoy  in 
common  with  the  defendant,  without  its  permission." 

Mr.  Justice  Smtth,  who  also  delivered  an  opinion  in  this 
case,  says :  "It  is  claimed,  however,  on  the  part  of  the 
defendiEuits,  that  the  cases  above  cited  relate  exclusively 
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to  railroads  operated  by  steam,  and  have  no  application  to 
railroads  upon  which  horses  only  are  used  as  a  motive 
power;  and  this  claim  presents  the  precise  question  to  be 
determined  in  this  case.  In  support  of  it,  the  defendant 
insists,  that  there  is  an  essential  difference  in  the  nature  of 
the  two  classes  of  roads,  not  merely  in  respect  to  the  mo- 
tive power  employed  upon  them,  but  also  as  to  their  mode 
of  construction;  the  steam  road  being  so  built  as  that  it 
is  impracticable  to  drive  a  vehicle  along  or  upon  its  track, 
while,  as  is  asserted,  the  track  of  a  horse  railroad  is  not 
only  so  laid  that  the  public  can  use  it  with  ordinary 
vclucles,  but  the  law  secures  to  the  public  the  right  to 
such  use*  In  my  judgment,  the  distinction  adverted  to 
presents  no  substantial  difference  between  the  two  classes 
of  roads,  in  respect  to  the  question  in  litigation,  and  both 
classes  are  within  the  principal  of  the  cases  above  cited." 

4.  OvEB  Turnpikes  and  Plank  BoADa 

Where  land  has  been  taken  for  a  turnpike  and  after- 
wards transferred  by  legislative  authority  to  a  railroad 
company,  without  compensation  by  the  latter  to  the  owner 
of  the  fee,  he  may  maintain  an  action  for  damages  results 
ing  from  such  occupation.  {Mahon  V;  New  York  Gentral 
B.  R.  Co.  24  N.  T.  B.  658.)  So  the  statute  permitting 
a  railroad  to  construct  its  road  over  or  along  a  plank  road 
or  turnpike  does  not  preclude  such  plank  road  or  turn- 
pike from  recovering  of  the  railroad  all  damages  sustained 
by  it,  the  company  having  entered  upon  the  plank  road  or 
turnpike  without  causing  damages  to  be  assessed  under 
the  statute.  {ElUcotville  Plank  Bead  v.  Buffalo  &c, 
Bailroadf  20  Barb.  644;  Seneca  Boad  Co.  v.  Anbum  i&c. 
B.  B.  Co.  5  Hill,  170.) 

5.  Remedy  of  Owneb  or  Fee. 

Where  a  railroad  company  enters  upon  and  takes  pos- 
session of  a  highway  without  making  compensation  to  the 


298  THE  LAW  OP  HIGHWAYS. 

owner  of  the  fee,  he  may  maintaiD  an  action  of  ejectment 
against  such  company.  {Carpenter  v.  Oswego  i&c.  R.  R. 
Co.  24  N.  ¥.  R.  655;  Wager  v.  Troy  Union  R.  R.  Co. 
25  N.  T.  R.  526;  Lazier  v.  JV.  Y.  Central  R.  R.  Co.  42 
Barb,  465.)  An  action  for  trespass  or  for  damages  will 
also  lie.  {Presbyterian  CJvurch  v.  Avbum  i&c,  R.  R,  Co. 
3  mil,  567;  Adams  v.  Saratoga  i6c.  R.  R.  11  Barb.  454.) 
An  injunction  will  also  be  granted  in  a  proper  case.  (See 
Thomp.  Pro.  Rem.  245.) 

6.  Railboadb  in  City  of  New  York. 

In  the  city  of  New  York  it  is  held  that  the  fee  of  most 
of  the  streets  is  in  the  city,  in  trust  for  the  public  use  of 
all  the  people  of  the  State,  and  is  under  the  unqualified 
control  of  the  Legislature,  and  that,  therefore,  any  appro- 
priation of  them  to  a  public  use — ^as  for  a  railroad — ^by 
legislative  authority  is  not  a  taking  of  private  property  so 
as  to  require  compensation  to  the  city  or  to  adjoining 
proprietors.  {People  v.  Eerr,  21  N.  T.  R.  188.)  But 
the  corporate  authorities  of  the  city  of  New  York  have  no 
power  to  confer  upon  individuals,  by  contract,  for  an 
indefinite  period,  the  franchise  of  constructing  and  opera- 
ting a  railroad  in  the  public  streets  for  their  private 
advantage.  Their  power  in  respect  to  the  control  and 
regulation  of  the  streets  is  held  in  trust  for  the  public 
benefit,  and  cannot  be  abrogated  nor  delegated  to  private 
individuals.  So  that  a  resolution  of  the  common  council 
authorizing  private  persons  to  construct  and  operate  a  rail- 
road upon  certain  conditions,  without  limitation  as  to  time, 
or  reserving  a  power  of  revocation,  is  void  because  it  would 
deprive  the  corporation  of  the  power  to  control  and  regu- 
late  the  use  of  the  streets.  {Milhau  v.  Sharp,  il  N.  Y. 
R,  611;  Davis  v.  Mayor  of  New  York,  14  JV.  Y.  R.  506.) 
Nor  can  the  common  council  of  the  city  of  New  York 
authorize  the  extension  of  a  railroad  in  that  city  irrespeo- 
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tive  of  any  legislative  grant,  except,  perhaps,  when  it  may 
be  necessary  to  the  enjoyment  of  the  principal  legal  grant. 
{People  V.  TMrd  Avenue  B.  R.  Co.  30  Hew.  121.) 

7.  Consequential  Dabiages. 

In  the  case  of  Fletcher  v.  The  Aubvm  and  Syracuse 
Railroad  Co.  (25  Wend.  462,)  the  court  held  that  an  action 
lay  by  an  owner  of  land  against  a  railroad  company,  if  in 
the  construction  of  their  road  upon  or  across  a  public 
highway  they  raised  an  embankment  by  which  the  owner 
of  the  land  was  obstructed  in  passing  to  and  from  the 
road,  and  his  property  was  otherwise  rendered  less  valu- 
able, notwithstanding  the  charter  of  the  company  author- 
ized the  entry  upon  and  use  of  such  public  highway;  and 
that  the  license  related  only  to  the  road,  and  left  the  com- 
pany liable  to  consequential  damages  sustained  by  indi- 
viduals. This  case  was  cited  and  approved  by  Chief 
Justice  Denio,  in  Davis  v.  The  Mayor  of  New  York,  (14 
N.  Y.  R.  521,)  also  by  Denio,  J,  in  Broton  v.  Cayuga, 
(6c.  R.  R.  Co.  (12  N.  Y.  R.  487,)  and  in  Robinson  v.  N. 
Y.  (&  Erie  R.  R.  Co.  (27  Barb.  520.) 

But  in  Chapman  v.  The  Albany  and  Schenectady  R.  R. 
Co.  (10  Barb.  478,)  where  a  railroad  by  authority  of  the 
Legislature  and  of  the  city  authorities,  laid  its  railroad 
upon  a  street,  after  an  alteration  of  its  grade  for  the  pur- 
pose, it  was  held  that  the  adjoining  owners  could  not 
maintain  an  action  for  special  damages  against  the  railroad, 
and  that,  the  assessment  for  damages  having  been  made 
under  the  charter,  by  the  city,  upon  the  raising  of  the 
grade,  all  the  damages  produced  by  it  were  included  in  it. 
See  Wso  Radcliffe  v.  Mayor  of  Brooklyn,  (4  N.  Y.  R. 
195);  Planjt  v.  Long  Island  R.  R.  Co.  (10  Barb.  26.)  So 
in  Gould  v.  Hudson  R.  R.  Co.  (6  N.  Y.  R.  522),  it  was 
held  that  the  owner  of  lands  adjoining  a  navigable  river, 
in  which  the  tide  ebbs  and  flows,  has  no  private  rights  or 
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property  in  the  water  of  the  river,  or  in  the  shore  between 
high  and  low  water-mark,  and  is  therefore  not  enttiled  to 
compensation  from  a  railroad  company,  which  constructs, 
in  pursuance  of  a  grant  from  the  Legislature,  a  railroad 
along  the  shore  between  high  and  low  water  marks,  so  as 
to  cut  off  all  communication  between  such  land  and  the 
river  otherwise  than  across  such  road. 

8.  Company  to  Restore  Boad. 

As  one  of  the  conditions  of  the  authority  to  railroads  to 
lay  their  road  along  streets,  highways,  plank  roads,  Ac, 
they  are  required  "to  restore  such  road  to  its  former 
state,  or  to  such  state  as  not  necessarily  to  have  impaired 
its  usefulness."  If  they  alter,  change  or  affect  the  highway 
they  must  restore  it  to  its  former  state,  so  that  the  rights 
of  third  persons  be  in  no  way  affected  injuriously  by  such 
change,  or  they  will  be  responsible  in  damages  for  any 
iujuiy  sustained  from  such  omission.  {Robinson  v.  New 
York  d  Erie  R.  R.  Oo.  27  Barb.  512.) 

This  case  was  an  action  against  a  railroad  company  to 
recover  damages  for  injuries  to  the  plaintiff's  land  and 
buildings  arising  from  the  overflowing  of  a  stream  caused 
by  the  acts  of  the  defendant;  it  appeared  that  the  defend- 
ant had,  in  constructing  its  road,  excavated  and  removed 
the  banks  of  the  natural  stream  in  order  to  conform  the 
ground  to  the  grade  of  the  railroad;  the  provision  allow- 
ing such  company  to  cross  streams  required  it  to  restore 
them  to  their  former  state,  the  same  as  is  provided  in  case 
of  highways;  and  the  court  held  that  it  was  proper  for  the 
judge  to  charge  the  jury  that  if  they  should  find  from  the 
evidence,  that  the  injury  and  damage  to  the  plaintiff  was 
occasioned  by  such  excavation  and  removal,  and  that  but 
for  such  excavation  and  removal  the  injury  and  damage 
would  not  have  occurred,  the  defendant  was  liable.  So 
it  was  held  in  Broum  v.  The  Gayvga  cfec.  R.  R.  Co.  (12 
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If.  Y.  JR.  486,)  that  a  railroad  corporation,  although 
authorized  by  the  Legislature  to  construct  its  road  across 
a  stream,  if  done  in  such  a  n^^ner  as  not  to  impair  its  use- 
fulness, is  liable  for  damages  done  to  lands  not  situate 
upon  the  stream  by  an  overflow  of  its  water  caused  by 
the  construction  of  the  road  over  the  stream  and  through 
its  banks. 

Where  the  charter  of  a  railroad  company  required  them 
to  purchase  a  turnpike  road  running  parallel  to  the  pro- 
posed railroad,  and  to  assume  the  liabilities  of  that  corpo- 
ration, before  they  should  be  permitted  to  fun  cars  upon 
their  own  road  and  gave  them  the  right  to  lay  their  rail- 
road track  across  and  along  the  bed  of  the  turnpike,  but 
required  them  to  restore  the  road  to  its  former  state,  or  in  a 
sufficient  manner  not  to  impair  its  usefulness,  and  the  cono- 
pany,  by  virtue  of  these  provisions,  laid  the  track  of  the  road 
by  the  side  of  the  turnpike  road  for  some  distance;  it  was 
held,  that  if  the  proximity  of  the  railroad  to  the  turnpike 
rendered  it  dangerous  to  persons  traveling  with  teams  on 
the  latter,  it  was  the  duty  of  the  defendants  to  protect 
them  against  that  danger,  and,  if  such  protection  could 
not  be  afforded  by  a  fence  or  screen,  to  remove  the  tracks 
of  their  respective  roads  at  a  greater  distance  from  each 
other.    (Moshier  v.  UHca  (6c.  B.  B.  Co.  8  Barb.  427.) 

9.  AcnON  BT  COMMISSIONEBS. 

The  commissioner  or  commissioners  of  highways  in  each 
of  the  towns  of  this  State  are  hereby  empowered  to  bring 
any  action  against  any  ndlroad  corporation,  that  may  be 
necessary  or  proper  to  sustain  the  rights  of  the  public  in 
and  to  any  highway  in  suoh  town,  and  to  enforce  the  per- 
formance of  any  duty  enjoined  upon  any  railroad  corpora- 
tion in  relation  to  any  highway  in  the  town  of  which  they 
are  commissioners,  and  to  maintain  an  action  for  damages 
or  expenses  which  any  town  may  sustain  or  may  have 
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sustained,  or  may  be  put  to,  or  may  have  been  put  to,  in 
consequence  of  any  act  or  omission  of  any  such  corporation 
in  violation  of  any  law  iih  relation  to  such  highway. 
{Laws  1855,  ch.  255.)  (As  to  form  of  action,  &c.,  see 
ante  p.  96.) 

But  where  a  railroad  company  constructs  their  road 
across  a  highway,  injuring  the  highway,  and  neglecting  to 
restore  it  to  its  former  state  of  usefulness,  such  company 
is  liable  in  an  action  by  the  commissioners  of  highways 
both  to  damages  under  the  general  railroad  act  requiring 
crossings  to  be  constructed  without  injury  to  the  road, 
and  also  to  treble  damages,  under  1  Revised  Statutes,  526, 
§  130,  respecting  injuries  to  highways.  {Sipperly  v. 
Troy  &  Boston  Railroad  Co*  9  Hmo.  83.) 

10.  Caitle  Guards  at  Cbossings. 

By  the  statute  railroad  companies  are  required  to  con- 
struct and  maintain  cattle  guards  at  all  road  crossings, 
suitable  and  sufficient  to  prevent  cattle  and  animals  from 
getting  on  to  the  railroad;  and  it  is  declared,  that  imtil 
such  cattle  guards  shall  be  duly  made,  the  corporation 
and  its  agents  shall  be  liable  for  all  damages  which  shall 
be  done  by  their  agents  or  engineers,  to  cattle,  horses  or 
other  animals  thereon.     {Laws  1850,  ch,  140.) 

When  a  railroad  corporation  has  constructed  and  main- 
tain proper  fences  and  cattle  guards,  as  required  by  stat- 
ute, its  absolute  liability  for  damages  to  cattle  upon  its 
track  ceases;  and,  though  guilty  of  negligence  in  keeping 
the  cattle  guards  effective,  it  is  not  responsible  to  the 
owner  of  cattle  who  is  himself  chargeable  with  negligence 
in  allowing  them  to  get  upon  the  track;  thus,  where  the 
corporation  was  negligent  in  not  removing  snow  which 
filled  up  the  cattle  guards,  so  that  they  made  no  substan- 
tial impediment  to  the  passage  of  cattle.  The  owner  of 
cattle  escaping  from  a  yard  on  to  the  track  imder  such 
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circumstances  is  chargeable  with  negligence  and  cannot 
recover  for  an  injury,  though  guilty  of  no  actual  careless- 
ness in  suffering  them  to  escape.  But  it  is  otherwise,  if 
the  cattle,  being  lawfully  driven  along  the  highway  make 
their  way  on  to  the  track  in  consequence  of  the  neglect  of 
the  railroad  company  in  not  clearing  its  cattle  guards  of 
snow.    {Hance  r.  Cayvga  dc.  li.  R.  Co.  26  N.Y.  R.  428.)  - 

When  a  railroad  corporation  neglects  to  maintain  fences 
and  cattle  guards  along  its  road,  as  required  by  the  gen- 
eral railroad  act,  and  cattle  get  upon  the  .track  and  are 
injured  by  its  engines  or  cars,  the  corporation  is  liable  to 
the  owner  in  damages,  although  he  is  not  an  adjoining 
proprietor,  and  it  does  not  appear*  how  or  whence  the  cat- 
tle came  upon  the  road. 

A  railroad  corporation  which  omits  to  comply  with  the 
statutes,  as  to  erecting  and  maintaining  fences  and  cattle 
guards,  is  liable  to  the  owner  of  cattle  which  stray  upon 
the  track  from  an  adjoining  close,  or  the  highway  cross- 
ing it,  and  are  there  injured  by  the  engines  of  the  com- 
pany, although  they  were  not  lawfully  in  such  close  or 
highway.  In  such  a  case^  the  mere  negligence  of  the 
owner  in  permitting  his  cattle  to  stray  upon  the  land  of 
another,  adjoining  the  railroad,  or  to  run  at  large  in  the 
highway  which  crosses  it,  is  not  a  defence  to  the  corpora- 
tion. The  duty  imposed,  by  the  statute,  upon  railroad 
corporations  is  not  limited  to  the  maintenance  of  fences 
and  cattle  guards,  as  against  the  animals  of  adjoining 
occupants,  or  those  lawfully  in  the  highway.  {Cormn  v. 
jr.T.dc  Erie  R.  R.  Co.  13  JT.  T.  R.  42.) 

In  FawcetC  v.  The  York  and  North  Midland  Railway 
Co.  (2  Eng.  Law  and  Equity  R.  289,)  the  plaintiff's 
horses,  being  in  the  highway,  passed  through  an  open 
gate  on  to  the  railway  and  were  killed.  By  the  railway 
act,  it  was  made  the  duty  of  the  railway  company  to  erect 
gates  across  the  highways  at  the  crossings  of  the  railway, 
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and  to  keep  them  constantly  closed,  except,  &c*  It  was 
insisted,  by  the  defendant,  that  the  horses  were  not  law- 
fully in  the  highway,  and  that,  therefore,  the  company 
was  not  bound  to  keep  the  gate  closed  against  them;  but 
it  was  held  that  the  company  was  liable.  The  duty  of 
erecting  gates  and  keeping  them  closed  was  imposed 
^upon  the  railway  company,  and  as  to  them,  the  court 
would  not  inquire  how  the  horses  came  into  the  highway; 
but  as  to  the  company,  held,  that  the  horses  were  law- 
fully on  the  highway. 

In  Yillagea  and  cities. — ^The  statute,  requiring  corpora- 
tions to  maintain  cattle  guards  at  road  crossings,  applies 
as  well  to  streets  which  are  crossed  by  railroads  in  vil- 
lages as  in  country  highways.  However,  where  a  village 
street  crosses  a  railroad  running  along  another  street,  the 
corporation  is  not  to  construct  cattle  guards  longitudi- 
nally along  its  track,  so  as  to  impede  the  passage  along 
the  street  crossing  it    {Brace  v.  Nl  Y.  Ceniral  R.  R.  27 

jr.  r.  R.  269.) 

At  farm  crossing. — ^But  the  act  does  not  require  cattle 
guards  to  be  constructed  at  farm  crossings.  {Brooks  v* 
IT.  Y.  <&  Erie  R.  R.  Co.  13  Barb.  594.) 

Company  to  maintain.— A  railroad  company,  in  oi;der 
to  secure  protection,  under  the  statute,  from  liabilities 
for  damages  to  <m™itlfl  on  its  track,  must  not  only  erect 
but  maintain  the  fences  and  cattle  guards  required  by 
the  statute.  {McDowell  v.  J^.  Y.  Central  R.  R.  Co.  37 
Barb.  195.) 

11.  Bight  of  Publio  to  Travel  with  Wagons,  Jka,  on 

Stbeei  Bailwat. 

Where  a  horse  railroad  is  laid  upon  and  along  the 
streets  of  a  city,  the  public  have  a  right  to  travel  thereon 
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with  horses  and  wagons.  {Fettritch  v.  Dickenson^  22 
Uow.  248.)  But  they  are  required  to  exercise  greater 
dilligence  than  if  upon  the  common  pavement,  and  if  col. 
lision  ensues  by  the  negligence  of  one  driving  on  the  track, 
he  cannot  recover  for  injuries  sustained,  even  if  the  com- 
pany is  also  at  fault.  {Wilbrand  v.  Eighth  Avenue  li.  li. 
Co.  3  Bosw.  314.)  No  one  but  the  comt)any,  however, 
has  a  right  to  use  the  road  with  rail  cars  or  carriages,  for 
the  transit  of  passengers.  {Brooklyn  Central  R.  R,  Co. 
v.  Brooklyn  City  R.  R.  Co.  32  Barb.  358.) 

12.  CoMP^^  TO  GFVE  Signals  at  Crossings. 

A  bell  shall  be  placed  on  each  locomotive  engine  run 
on  any  railroad,  and  run^  at  the  distance  of  at  least  eighty 
rods  from  the  place  where  the  railroad  shall  cross  any 
traveled  public  road  or  street  on  the  same  level  with  the 
railroad,  and  be  kept  ringing  until  it  shall  have  crossed 
such  road  or  street,  or  a  steam  whistle  shall  be  attached 
to  each  locomotive  engine  and  be  sounded  at  least  eighty 
rods  from  the  place  where  the  railroad  shall  cross  any  such 
traveled  public  road  or  street  upon  the  same  level  with 
the  railroad,  except  in  cities,  and  be  sounded  at  intervals 
until  it  shall  have  crossed  such  road  or  street,  and  every 
neglect  to  comply  with  the  foregoing  provisions  shall  sub- 
ject the  corporation  owning  the  railroad,  to  a  fine  not 
exceeding  twenty  dollars,  in  the  discretion  of  the  court 
having  cognizance  of  the  offence;  and  every  engineer  hav- 
ing charge  of  the  engine,  for  every  neglect  to  comply  with 
the  requirements  aforesaid,  shall  be  fined  not  exceeding 
fifty  dollars,  or  imprisonment  in  the  county  jail  not  exceed- 
ing sixty  days,  in  the  discretion  of  the  court  before  which 
any  indictment  may  be  tried;  and  the  said  corporation 
shall,  moreover,  be  liable  for  all  damages  which  shall  be 
sustained  by  any  person^  by  reason  of  any  such  neglect. 
(Xflfw  1854,  ch.  282,  ^  7.) 

10 


306  THE  LAW  OP  HIGHWAYS  > 

The  omission  by  a  railroad  company  to  give  the  signals 
required  by  the  statute  on  the  approach  of  a  locomotive, 
within  eighty  rods  of  a  highway  crossing  is  a  breach  of 
duty  to  the  passengers,  whose  safety  it  imperils,  and  to 
the  wayfarer,  whom  it  exposes  to  mutilation  and  death. 
The  omission  of  the  customary  signals  is  an  assurance  by 
the  company  to  the  traveler,  that  no  engine  is  approach- 
ing from  either  side  within  eighty  rods  of  the  crossing; 
and  he  may  rely  on  such  assurance,  without  incurring  the 
imputation  of  breach  of  duty  to  a  wrong  doer.  But  when 
the  usual  warning  is  withheld  the  wayfarer  has  a  right  to 
assume  that  the  crossing  is  safe,  and  that  the  company  is 
not  violating  the  law,  and  endangering  human  life,  by 
running  an  engine  MoithxyuJt  signala. 

The  citizen,  on  the  public  highway,  is  bound  only  to 
the  exercise  of  ordinary  care;  and  when  he  is  injured  by 
the  negligence  of  a  railroad  company,  it  is  no  answer  to 
his  claim  for  redress,  that  notwithstanding  the  omission  of 
the  signals,  he  might,  by  greater  vigilance,  have  discovered 
the  approach  of  the  train,  if  he  had  foreseen  a  violation  of 
the  statute,  instead  of  relying  upon  its  observance. 
{^Enist  V.  Hvdsm  River  li.  B.  35  N.  Y.  R.  9.) 
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CHAPTER  XV. 
Sidewalks. 

9l  Dniy  of  corporation  to  ropiiir. 


1.  THio  may  make  tidewalks.  I  3.  To  remoT*  snow. 


1.  Who  May  Make  Sidewalks. 

The  commissioners  of  highways  of  the  several  towns  are 
authorized  to  expend  a  part  of  the  highway  tax  levied  in 
their  road  districts  upon  the  sidewalks  therein,  and  in 
planting  shade  trees  upon  the  public  greens  or  squares  in 
their  town,  provided  the  roads  are  always  kept  in  good 
repair.     {Laws  of  1860,  cA.  61,  §  3.) 

It  shall  be  lawful  for  any  person  owning  or  occupying 
lands  adjoining  a  highway  or  road,  to  construct  a  sidewalk 
within  said  highway  or  road  along  the  line  of  such  land, 
and  when  a  sidewalk  shall  be  or  has  been  constructed, 
every  person  who  shall  ride  or  drive  a  horse  or  team  upon 
it,  except  for  legitimately  crossing  the  same,  shall  forfeit 
not  less  than  two  noi  more  than  five  dollars  for  each 
offence,  in  the  discretion  of  the  court,  one  half  to  the  use 
of  the  owner  or  occupant,  and  the  other  half  to  the  path- 
master  of  the  road  district,  to  be  expended  in  the  improve- 
ment of  sidewalks  therein,  to  be  recovered  in  any  court 
having  cognizance  thereof,  with  costs  of  suit.  (Laws  of 
1860,  chap.  61,  §  1. 

Whenever  any  owner  or  occupant  of  any  such  land, 
shall  refuse  or  neglect  to  prosecute  for  the  forfeiture 
incurred  by  such  trespass,  it  shall  be  lawful  for  any  other 
party  or  person  owning  or  occupying  lands  adjoining  any 
continued  portion  of  said  sidewalk,  wherein  such  trespass 
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was  committed,  and  interested  as  a  user  thereof,  to  prose- 
cute in  his  name,  the  person  or  persons  so  incurring  such 
forfeiture,  the  proceeds  of  which  shall  go,  one-half  to  the 
prosecutor,  for  his  trouble  and  expense,  and  the  other  half 
for  the  improvement  of  sidewalks,  as  in  section  first.  (Id. 
§2.) 

This  act  shall  not  be  so  construed  as  to  diminish  in  any 
way,  or  interfere  with  the  authority  of  conm[ii8sioners  or 
overseers  of  highways,  or  any  other  authority  legally 
exercised  over  highways  or  roads  ;  but  the  said  commis- 
sioners of  highways,  of  the  several  towns  in  this  State,  are 
hereby  authorized  to  expend  a  part  of  the  highway  tax, 
levied  in  their  road  district,  upon  the  sidewalks  therein, 
and  in  planting  shade  trees  upon  the  public  greens  or 
squares  in  said  town,  provided  the  roads  are  always  kept 
in  good  repair.     {Id.  ^  3.) 

All  persons  owning  lands  fronting  upon  any  highway 
(except  in  cities  and  incorporated  villages),  may  make  and 
have  sidewalks  along  such  land  in  the  highway,  and  plant 
and  have  shade  trees  along  the  roadside  of  such  sidewalk; 
such  sidewalk,  with  shade  trees,  shall  not  extend  more 
than  six  feet  in  width  from  the  outward  line  of  such  high- 
way, provided  such  highway  is  not  over  three  rods  wide, 
with  the  right  to  add  one  additional  foot  in  width  to  such 
sidewalk,  for  every  additional  rod  in  width  of  said  high- 
way, where  such  sidewalks  may  or  shall  be  built,  or  shade 
trees  planted;  and  for  the  protection  of  such  walks  or  trees, 
may  also  construct  a  railing  upon  the  roadside  adjacent, 
and  within  two  and  a  half  feet  of  such  trees  or  walks,  of 
not  more  than  one  bar  in  height,  with  posts;  and,  also, 
protection  at  the  ends,  in  such  way  or  manner  as  not  to 
prevent  foot  passengers  from  using  such  walks,  but  so 
built  as  may  and  shall  prevent  cattle  from  going  thereon. 
{Laws  of  1863,  ch.  93,  §  1.) 
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2.   DUTT  OF  COHPORATION  TO  BePAIB. 

In  cities,  sidewalks  are  considered  a  part  of  the  public 
streets,  and,  as  such,  are  to  be  kept,  like  the  streets  them- 
selves, in  a  safe  and  convenient  state  of  repair,  through 
their  entire  width.  And  this  obligation  is  not  varied  or 
discharged  by  the  exercise  of  the  right  of  an  adjoining 
owner  of  land,  to  use  the  street  or  sidewalk  for  some  pri- 
vate pui-pose,  not  inconsistent  with  the  right  of  the  public. 
Thus,  the  owner  of  adjoining  land  may  build  thereon  and 
constioLct  his  cellar  in  such  a  way,  that  the  doors,  windows 
and  passage  ways  communicate  with  the  street,  through 
appertures  opening  in  the  sidewalks ;  but  it  is,  nevertheless, 
the  duty  of  the  city  to  guard  against  the  danger  which 
nught  result  therefrom. 

And  the  fact  that  similar  appertures  have  existed  for  a 
long  time,  and  to  a  great  extent  in  the  same  city,  would 
not  authorize  the  jury  to  find  them,  not  such  defects  as 
would  charge  the' city,  if  they  in  reality  cause  the  side- 
walk^ to  be  dangerous^  though  it  might  be  admissible  as 
evidence  tending  to  prove  that  they  were  not  unsafe  nor 
inconvenient.  In  the  6ase  of  Bacon  v.  TJie  City  of  Bos- 
tony  (3  CWA.  174),  where  there  was  an  aperture  thirty- 
seven  inches  long  and  fourteen  inches  in  width  for  a  cellar 
window,  made  in  a  sidewalk  six  and  a  half  feet  wide,  which 
the  plaintiff  stepped  into  and  injured  his  ankle,  the  court 
said:  "It  is  true  that  when  a  road  of  suitable  width  is 
made  and  kept  in  a  proper  state  of  repair,  and  guarded 
with  proper  barriers,  to  protect  travelers  using  the 
same,  if  a  traveler  voluntarily  leaves  the  made  road  or 
usually  traveled  path,  and  thereby  encounters  pitfalls  or 
obstructions,  endangering  his  person  or  his  property,  he 
can  have  no  remedy  against  the  town  for  an  injury  thus 
received  without  the  limits  of  the  traveled  way.  But  the 
case  supposed  is  not  one  of  city  travel.  The  law  as  to 
the  extent  of  repair  and  what  will  constitute  obstructions, 
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rendering  a  public  way  unsafe  or  inconvenient  for  tlie 
traveler,  must  depend  in  a  good  degree  upon  the  locality 
of  the  road.  In  the  present  case,  the  entire  sidewalk  was 
only  six  and  a  half  feet  in  width.  A  sidewalk  of  this 
width  in  the  city  of  Boston,  should  be,  for  its  whole  ex- 
tent, so  constructed  and.  fitted  for  use  as  to  be  safe  for 
all  persons  passing  over  it."  So,  an  awning  projecting 
over  a  sidewalk,  though  built  by  the  owner  of  the  build- 
ing to  which  it  is  attached,  is  a  defect  for  which  the  town 
or  city  is  liable,  if  through  decay,  insecurity  or  other 
cause,  it  is  dangerous  to  travelers.  {Drake  v.  City  of 
Lowell  J  13  Met,  292;  Brady  v.  City  of  Lowell,  3  Oush, 
121;  City  of  Providence  v.  Clapp,  17  How.  (U.  S.)  161.) 

The  sidewalk  is  a  part  of  the  public  street  designed  for 
the  use  of  those  who  travel  on  foot,  and  though  the  cor- 
poration may  impose  upon  the  owners  of  lots  fronting 
upon  the  streets  or  avenues,  the  burden  of  paving  and 
keeping  the  sidewalks  in  repair,  they  do  not  thereby  re- 
lieve themselves  of  the  duty  imposed  upon  them,  to  keep 
in  repair  the  streets  and  highways  within  the  city;  where 
such  duty  is  imposed  upon  them  by  their  charter  or  by 
statute.  And  if  they  suffer  a  part  of  the  public  highway 
to  remain  out  of  repair  in  so  exposed  and  dangerous  a 
state,  that  a  passenger,  without  any  negligence  on  his 
part,  drops  at  night  into  a  pitfall  in  the  sidewalk,  and  is 
injured,  they  must  answer  to  the  injured  party  for  the 
damages  occasioned  by  their  negligence.  {Wallace  v. 
Mayor  of  New  York,  18  How.  169.)  And  the  plaintiff  is 
not  bound  to  prove  notice  to  the  defendants  of  the  de- 
fect or  want  of  reparation.  {Davenport  v.  livckman^  16 
Abb.  341.) 

A  contrary  doctrine  was  attempted  to  be  established  in 
the  case  of  McGinity  v.  Mayor  of  New  York,  (5  Duer^ 
674),  where  it  was  held  by  Mr.  Justice  Dueb  that  the  city 
municipal  incorporation  was  not  liable  for  damages  sus- 
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tained  in  consequence  of  a  defective  grading  over  area  in 
a  sidewalk,  unless  notice  to  the  defendant  of  the  defect  or 
negligence  of  duty  in  not  ascertaining  and  remedying  it 
was  shown.  The  decision  of  the  learned  judge  was  not 
fortified  by  any  authorities,  and  must  be  regarded  as  over- 
ruled by  the  case  of  Davenport  v.  Mttckman,  above  cited. 
It  has  been  held  that  where  no  absolute  and  impera- 
tive duty  is  imposed  upon  a  municipal  corporation,  by 
its  charter,  to  make  or  repair  sidewalks  in  the  streets,  or 
to  cause  them  to  be  made  and  repaired,  such  corporation 
is  not  liable,  in  damages  to  an  individual,  for  injuries  sus- 
tained in  consequence  of  the  defective  condition  of  the 
sidewalks,  and  that  there  is  a  distinction  between  the 
power  of  municipal  corporations  over  the  carriage  ways 
of  their  streets,  and  that  which  they  possess  over  side- 
walks. {Cole  V.  Trustees  of  Medina^  27  Barb,  218;  Peck 
V.  Village  of  Batavia^  32  Barb.  634;  Hart  v.  City  of 
Brooklyn^  36  Barb.  226.)  These  decisions  were  ques- 
tioned, however, -in  HyaU  v.  Trustees  of  Rondout  (44 
Barb.  393;  see,  also,  Davenport  v.  Btickman,  16  Abb. 
345.) 

3.  To  Kemove  Snow. 

The  general  duty  of  towns  to  keep  their  highways  safe 
and  convenient,  extends  as  well  to  defects  and  obstruc- 
tions occasioned  by  falls  and  drifts  of  snow,  as  by  any 
other  cause.  {Locker  v.  Brookline,  13  Pick.  346;  Green 
V.  Danby,  12  Vt.  338.)  The  liability  of  towns  for  this 
species  of  obstruction,  was  very  thoroughly  discussed  and 
expounded  in  the  case  of  The  City  of  Providence  v.  Clapp^ 
{supra,)  decided  in  the  Supreme  Court  of  the  United 
States.  In  that  case  the  obstruction  consisted  of  a  ridge 
of  hard-trodden  snow  and  ice  on  the  center  of  the  side- 
walk, along  which  the  plaintiff  was  passing  in  the  night 
time,  and  by  means  of  which  he  fell  across  the  ridge, 
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breaking  his  thigh  bone  in  an  oblique  direction.  In  addi- 
tion to  the  usual  obligation  imposed,  the  statute,  under 
which  the  action' was  brought,  specially  directed,  that 
when  the  highways  wore  blocked  up  or  incumbered  with 
snow,  so  much  thereof  should  be  removed  or  trodden 
down,  as  would  render  the  road  passable..  In  view  of 
this  provision  it  was  contended,  that  the  towns  and  cities 
were  bound  only  to  keep  their  highways  and  streets  open, 
in  case  of  falls  of  snow,  so  as  to  be  passable  for  travelers, 
and  not  to  keep  them  from  being  slippery  from  ice  or 
trodden  down  snow.  But  the  court  were  of  the  opinion 
that  the  liability  of  the  city  was  not  modified  by  this 
special  provision;  that  when  a  fall  of  snow  took  place,  it 
was  the  duty  of  the  city  to  use  ordinary  care  and  dili- 
gence to  restore  it  to  a  reasonably  safe  and  convenient 
state;  that  the  law  did  not  prescribe  how  this  should  be 
done,  whether  by  treading  down  or  removing  the  snow; 
and  that  it  was  for  the  jury  to  find,  as  matter  of  fact, 
whether  the  sidewalk,  at  the  time  in  question,  was  in  a 
reasonably  safe  and  convenient  state,  having  reference  to 
its  uses.  And  it  was  also  held,  that  in  determining  this 
question  the  jury  might  take  into  consideration  the  ordi- 
nances of  the  city,  not  as  prescribing  a  binding  rule  but 
as  evidence  that  a  removal,  and  not  a  treading  down  of 
the  $now,  was  reasonably  necessary. 

**  The  powers  of  the  towns  and  of  the  city,"  said  Mr. 
Justice  Nelson,  in  delivering  the  opinion  of  the  court, 
"  are  as  ample  for  the  purpose  of  removing  obstructions 
from  the  highways,  streets  and  sidewalks,  arising  from 
falls  of  snow  and  accumulation  of  ice,  as  those  arising 
from  any  other  cause;  and  the  reason  for  the  removal,  so 
that  they  may  be  safe  and  convenient  for  travelers,  is  the 
same  in  the  one  case  as  in  the  others.  The  13th  section 
of  the  act  which  gives  the  personal  remedy,  makes  no  dis- 
tinction in  the  two  cases;  and,  in  the  absence  of  some  plain 
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distinction  pointed  out  by  the  statute,  it  would  be  exceed- 
ingly difficult,  if  not  impossible  to  state  one.  It  is  conceded, 
that  an  obstruction  from  falls  of  snow  or  accumulations  of 
ice  must  be  removed  by  the  towns  and  cities,  so  as  to  make 
the  highways  and  streets  passable,  and  that  this  is  a  duty 
expressly  enjjoined  upon  them.  The  question  is  what  sort 
of  removal  will  satisfy  the  requirements  of  the  statutes? 
It  is  admitted,  that,  as  it  respects  every  other  species  of 
obstruction  the  repairs  must  be  such  that  the  highways 
and  streets  may  be  safe  and  convenient  for  travelers;  and 
that  this  is  a  question  of  fact  to  be  determined  by  the 
jury.  Is  an  obstruction  by  snow  or  ice  to  be  determined 
by  any  other  rule  or  by  any  other  tribunal?  The  counsel 
for  the  defendant  suggests,  that  as  it  respects  such  safety 
and  convenience  for  travelers,  in  case  of  falls  of  snow,  the 
statute  should  be  construed  as  meaning  merely,  that  the 
snow  should  be  trodden  down  or  removed,  so  that  the 
highways  and  streets  should  not  be  so  blocked  up  and 
incumbered  as  not  to  be  safely  and  conveniently  open  and 
passable.  But  it  is  quite  clear  that  this  would  be  a  very 
very  indefinite  and  uncertain  rule  to  guide  either  the  officers, 
whose  duty  it  is  to  remove  these  obstructions,  or  the  jury 
in  the  passing  upon  them,  when  the  subject  of  legal  pro- 
ceedings. The  suggestion  may  be  very  well  as  an  argu- 
ment to  the  jury,  for  the  purpose  of  satisfying  them  that 
the  repairs  in  the  manner  mentioned,  were  such  as  to  fulfill 
the  requirements  of  the  statute,  but  to  lay  it  down  as  a 
rule  of  law,  in  the  terms  stated,  might  in  many  cases,  and 
under  the  circumstances  fall  far  short  of  it. 

"  The  treading  down  of  snow  when  it  falls  in  great 
depth,  or  in  case  of  drifts,  so  that  the  highway  or  street 
shall  not  be  blocked  up  or  incumbered,  may,  in  some  sense, 
and  for  the  time  being,  have  the  effect  to  remove  the 
obstructions ;  but  as  it  respects  the  sidewalks  and  their 
uses,  this  remedy  would  be,  at  best,  temporary;  and  in 
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case  of  rains  or  extreme  changes  of  weather,  would  have 
the  effect  to  increase  rather  than  remove  it.  It  is  but 
common  observation  and  knowledge  of  those  familiar  with 
the  climate  of  our  northern  latitudes,  that  not  unfrequently 
the  most  serious  obstructions  arise  from  the  great  depth  of 
snow  and  changes  in  the  temperature  of  the  weather;  and 
that  simply  treading  down  the  snow,  and  leaving  it  in  that 
condition  without  further  attention,  would  have  the  effect 
to  render  the  highways  and  sidewalks  utterly  impassable. 
In  the  case  also  of  obstruction  from  snow,  the  sidewalks 
may  frequently  require  its  removal  so  as  to  make  a  safe  and 
convenient  passage  for  the  pedestrian,  when,  at  the  same 
time  the  treading  of  it  down  in  the  street  would  answer 
the  purpose  for  the  traveler  with  his  team.  The  nature 
and  extent  of  the  repairs  must  necessarily  depend  upon 
their  location  and  uses;  those  thronged  with  travelers  may 
require  much  greater  attention  than  others  less  frequented. 
The  just  rule  of  responsibility,  and  the  one,  we  think, 
prescribed  by  the  statute,  whether  the  obstruction  be  by 
snow  or  by  any  other  material,  is  the  removal  or  abatement, 
so  as  to  render  the  highway,  street  or  sidewalk,  at  all 
times,  safe  and  convenient,  regard  being  had  to  its  locality 
and  uses." 
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1.  Law  of  the  Boad. 

Whenever  any  persons  traveling  with  any  carriages  shall 
meet  on  any  turnpike  road  or  public  highway  in  the  State, 
the  persons  so  meeting  shall  seasonably  turn  their  carriages 
to  the  right  of  the  centre  of  the  road,  so  as  to  permit  such 
carriages  to  pass  without  interference  or  interruption,  under 
the  penalty  of  five  dollars,  for  every  neglect  or  offence,  to 
be  recovered  by  the  paity  injured.  (1  B.  S.  695,  §  1.) 

In  England,  a  contrary  usage  prevails,  and  carriages 
meeting  pass  to  the  left;  and  this  is  the  more  reasonable, 
for  so  long  as  drivers  sit  on  the  right  of  their  vehicle,  so 
long  will  it  be  more  convenient  for  meeting  vehicles  to 
pass  to  the  left,  as  the  danger  of  collision  between  them 
is  thereby  lessened. 

Center  of  Boad. — It  is  not  the  center  of  the  smooth  or 
mo'at  traveled  part  of  the  road  that  is  the  dividing  line, 
but  the  center  of  the  worked  part,  although  the  whole  of 
the  smooth  or  most  traveled  pathway  be  upon  one  side  of 
that  center.  {Earing  v.  Lansing,,  7  Wend.  185.)  It  is  no 
defense  that  the  party  had  no  design  to  offend;  that  he 
attempted  to  prevent  collision;  that  the  road  on  his  side 
was  rough  and  rutty,  but  smooth  on  the  other  side,  and 
that  it  was  more  difficult  for  him  than  for  the  other  party 
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to  turn  out;  unless  the  obstacles  to  turning  out  are  insu- 
perable or  extremely  difficult  he  is  without  excuse.  {Id.) 
In  the  above  case,  which  was  an  action  for  the  penalty, 
it  appeared  that  the  plaintiff  and  defendant  were  traveling 
along  a  highway  in  opposite  directions,  and  in  the  beaten 
track;  as  they  approached,  the  plaintiff  was  driving  on  a 
good  trot,  but  the  defendant  slacked  the  pace  of  his  horses 
and  turned  them  and  the  wagon  erUirely  to  the  right  of  the 
beaten  trojck^  and  drove  upon  a  part  of  the  road  which  was 
very  rough  and  rutty.  The  plaintiff  continued  to  drive  at 
the  same  rate,  and  kept  directly  in  the  smooth  part  of  the 
road,  and  while  the  defendant  was  turning  out,  the  plain- 
tiff's wagon  struck  the  wagon  of  defendant  and  broke 
defendant's  axletree.  The  plaintiff's  wagon  sustained  no 
injury.  The  center  of  the  smooth  or  beaten  part  of  the 
road  on  which  the  plaintiff  traveled  was  two  feet  east  of 
the  center  of  the  worked  part  of  the  road.  On  the  plain- 
tiff's right  there  was  a  smooth  piece  of  ground  on  which 
he  could  have  turned  out.  At  the  time  of  the  collision 
the  defendant  was  endeavoring  to  get  further  out  of  the 
road,  and  had  the  plaintiff  checked  his  horse  to  a  walk  the 
accident  would  not  have  happened.  The  court  charged 
the  jury  that  the  only  question  for  them  to  decide  was, 
whether  the  defendant  was  to  the  right  of  the  center  of 
of  the  road  or  not,  and  that  in  deciding  that  question  the 
center  must  be  determined  by  the  worked  part  of  the  road 
only.  On  appeal,  the  Supreme  Court  sustained  this  charge. 
SouTHERLAND,  J.  said  :  "  The  court  charged  the  jury  that 
the  true  construction  of  the  act  was,  that  parties  were  to 
keep  to  the  right  of  the  center  of  the  worked  part  of  the 
road,  and  that  unless  the  defendant  was  to  the  risrht  of 
that  center  when  the  plaintiff's  wagon  came  in  contact  with 
his,  the  penalty  hud  attached,  and  that  the  situation  of  the 
road,  as  being  rough  and  rutty  on  the  defendant's  side,  or 
the  want  of  design  on  his  part  to  run  against  the  plain- 
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tiff,  would  be  no  defense  unless  the  road  on  his  side  was 
such  as  to  render  it  impracticable  for  him  to  turn  out;  and 
that  the  case  was  not  affected  by  the  circumstance  that  the 
plaintiff  was  driving  fast  and  the  defendant  slow.  This  is 
the  sound  construction  of  the  act;  it  was  designed  to  settle 
and  establish  the  rights  of  travelers  in  such  a  manner,  that 
there  could  be  no  mistake  about  them;  each  party  is  to 
keep  to  the  right  of  the  center  of  the  worked  part  of  the 
road;  although  it  may  be  more  difficult  for  one  party  to 
turn  out  than  the  other,  that  is  no  answer  to  the  action. 
The  act  establishes,  upon  consideration  of  public  policy,  a 
broad  general  rule,  which  must  be  enforced,  although 
sometimes  it  may  operate  inconveniently  upon  parties.  It 
is  not  the  center  of  the  smooth  or  most  traveled  part  of 
the  road  which  is  the  dividing  line,  but  the  center  of  the 
worked  jpart,  although  the  whole  of  the  smooth  or  most 
traveled  path  may  be  upon  one  side  of  that  center,  unless 
the  situation  of  the  road  is  such  that  it  id  impracticable  or 
extremely  difficult  for  the  party  to  turn  out.  No  such 
difficulty  existed  in  this  case.  The  road  on  the  defendant's 
side  was  rough  from  having  been  rutted  and  frozen,  but 
not  so  much  so  as  to  prevent  any  serious  obstacle  to  his 
riding  or  driving  over  it.  The  questions  of  fact  were 
properly  left  to  the  jury,  and  their  verdict  is  warranted 
by  the  evidence." 

Center  in  wiTUer. — ^The  rule,  however,  requiring  per- 
sons meeting  each  other  on  a  public  highway,  to  keep  their 
vehicles  to  the  right  of  the  center  of  the  worked  part  of 
the  road,  does  not  apply  in  the  winter  season,  when  the 
depth  of  snow  renders  it  impossible  or  difficult  to  ascer- 
tain the  center  of  the  worked  part  of  the  road.  It  is  a 
reasonable  construction  of  the  statute,  to  define  the  center 
of  the  road,  when  obscured  by  snow,  to  be  the  center  of 
the  beaten  or  traveled  track,  without  reference  to  the 
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worked  part.     {Smith  v.  Dygert^  12  Barb.  613;  Jaquith 
V.  Richardson^  8  Metcalfe  213.) 

8ea8(mably  turn. — By  the  terms  "  seasonably  turn,"  Ac, 
is  meant,  that  the  travelers  shall  turn  to  the  right  in  such 
season  that  neither  shall  be  retarded  in  his  progress  by 
reason  of  the  other  occupying  his  half  of  the  way,  when 
he  may  have  occasion  to  use  it  in  passing.  {Brooks  y. 
Hart  14  Jf.  Hamp.  310.) 

The  strict  rule  laid  down  above  in  the  case  of  Earing  v. 
Lansing,  is  not  in  accordance  with  the  English  decisions. 
The  law  of  the  road  is  not  there  regarded  as  inflexible. 
In  Wayde  v.  Garr,  (2  Dow.  <6  By.  256,)  the  defendant's 
carriage  was  on  the  wrong  side  of  the  road,  and  the 
driver,  in  attempting  to  pass  a  hackney  coach  which 
interposed  between  his  mistress'  and  the  plaintiff's  gig,  on 
the  near  instead  of  the  off  side,  injured  the  plaintiff,  and 
it  was  held  that  it  was  for  the  jury  to  dec'ie  the  ques- 
tion of  negligence  without  regard  to  the  law  and  usage 
of  the  road.  The  court  said:  "  Whatever  might  be  the 
law  of  the  road,  it  was  not  to  be  considered  as  inflexible, 
and  imperatively  governing  a  case  of  this  description.  In 
the  crowded  streets  of  a  metropolis,  where  this  accident 
happened,  situations  and  circumstances  might  frequently 
arise  where  a  deviation  from  what  is  called  the  law  of  the 
road,  would  not  only  be  justifiable  but  absolutely  neces- 
sary. Of  this  the  jury  were  the  best  judges,  and,  inde- 
pendently of  the  law  of  the  road,  it  was  their  province 
to  determine  whether  the  accident  arose  from  the  negli- 
gence of  the  defendant's  servants.  They  had  acquitted 
him  of  negligence,  and,  having  all  the  circumstances  of 
the  case  before  them,  had  found  their  verdict  for  the 
defendant.  See,  also,  Turley  v.  Thomas,  (8  Carr,  and 
Payne,  103.)  It  is  to  be  observed,  however,  that  in  Eng- 
land the  "  law  of  the  road  "  is  established  by  custom. 
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Railroad  cars. — The  statute,  requiring  carriages  to  turn 
to  the  right,  does  not  apply  to  the  meeting  of  railroad 
cars  with  common  vehicles.  The  former  run  in  a  grooved 
track,  and  cannot  turn  to  the  right  or  left.  The  statute 
refers  to  cars  where  there  is  an  equal  ability  in  the  car- 
riages 'which  are  about  to  meet.  It  is,  therefore,  no 
negligence  for  a  man,  traveling  on  a  street  railroad  and 
meeting  a  car,  to  turn  to  the  left.-  {Hegan  v.  Eighth 
Avenue  B.  R.  Co.  15  N.  Y.  R.  380.) 

r»tiw/€r«  on  horseback. — ^Nor  is  a  traveler  on  horseback 
meeting  another  horseman  or  vehicle,  on  a  public  high- 
way, required  to  turn  out  in  any  particular  direction  to 
avoid  collision;  all  that  is  required  is  prudent  care  under 
existing  circumstances.  The  rider  must  govern  himself 
in  this  respect  according  to  his  notions  of  prudence. 
Dudley  v.  Bolles,  (25  Wend.  465.)  But  it  is  said  that  it 
is  ordinarily  a  rule  sanctioned  by  oonmion  consent  and 
immemorial  usage,  that  a  person  on  horseback  should 
yield  the  traveled  path  to  one  who  is  traveling  in  a  wagon 
or  other  vehicle.  Washburn  v.  Tra/oy^  (2  D.  Chip.  R. 
128.) 

Passing  in  same  direction. — ^The  provifflon  of  the 
statute  applies  only  to  cases  of  carriages  passing.  Where 
there  is  no  other  vehicle  to  intercept  the  driver  he  may 
pass  on  any  part  of  the  road  he  deems  most  convenient. 
{Ashton  V.  Heaven^  2  Esp.  533) 

A  traveler  may  use  the  middle  or  either  side  of  the 
road  at  his  pleasure,  and  is  not  bound  to  turn  aside  for 
another  traveling  ia  the  same  direction,  provided  there  be 
convenient  room  to  pass  on  the  one  hand  or  the  other.  If 
there  be  not  sufficient  room  to  pass,  it  is,  doubtless,  the 
duty  of  the  other  to  afford  it  on  request  made,  by  yield- 
ing to  the  hindmost,  traveler  an  equal  share  of  the  road,  if 
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that  be  adequate  and  practicable;  if  not,  it  must  be  deferred 
until  the  parties  arrive  at  ground  more  favorable  to  its 
accomplishment.  Should  the  leading  traveler  refuse  to 
comply,  he  would  be  answerable  for  it  in  due  course  of  law. 
But  the  other  has  no  right  to  force  a  passage  by  a  forcible 
collision.     {Bolton  v.  Colder,  1  Watts,  360.) 

Evidence  of  a  custom  for  the  leading  carriage  to  incline 
to  the  right,  the  other  passing  at  the  same  to  the  left,  was 
held  not  to  control  the  general  law  in  such  a  case.     {Id,} 

If  two  persons  are  traveling  in  the  same  direction,  and 
the  hindmost  traveler,  in  attempting  to  pass  the  other, 
carelessly  or  negligently  collides  with  him  and  injures  him, 
or  if  he  so  recklessly  drive  his  horse  as  to  run  into  the 
other's  carriage  and  injure  it,  an  action  lies  at  the  suit  of 
the  party  injured,  provided  he  be  himself  free  from  fault, 
and  could  not  have  avoided  the  collision  by  the  use  of 
ordinary  care.  {Center  v.  Finney,  17  Barb,  94.)  In 
order  to  exciise  the  collision  in  such  case,  on  the  ground 
of  inevitable  accident,  it  must  appear  that  the  collision  was 
unavoidable,  and  without  any  blame  imputable  to  the 
defendant.  {Id.)  If  ordinary  diligence  by  the  plaintiff 
will  not  prevent  the  injury,  he  is  not  considered  in  any 
degree  the  author  of  the  wrong.  {Id,)  In  the  use  of  the 
public  highway  a  party  has  a  right  to  expect  from  others 
ordinary  prudence,  at  least,  and  to  rely  upon  that  in 
determining  his  own  manner  of  using  the  road;  not  to  jus- 
tify his  own  fool-hardiness,  but  to  warrant  him  to  pursue 
his  own  business  in  a  convenient  manner,  where  he  has  no 
reason  to  suppose  the  convenience  or  safety  of  others  will 
be  prejudiced  thereby.  {HarpellY.  Cvrtis,  \E,  D,  Smith, 
78.) 

It  has  been  held  that  an  action  may  be  maintained  for 
an  injury  received,  even  though  donfe  accidentally:  the 
defendant  being  no  otherwise  to  blame  than  driving  a  too 
spirited  horse,  or  an  unbroken  horse,  or  pulling  a  wrong 
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rein,  or  imperfect  harness.    {Wakeman  v.  Robinsout  1 
Bing.  213;   1  G<no.  Tr.  3  JSd.  254.) 

Stopping  by  tcayride* — ^It  is  the  right  of  travelers  to 
stop  temporarily  by  the  roadside  for  their  own  con- 
veniencef  provided  they  do  not  interfere  with  the  use  of 
the  street  for  passing;  but  a  man  must  not  leave  his  horse 
and  cart  there  unattended,  if  he  do  he  will  be  liable  for 
any  damage  done  to  them,  although  it  is  occasioned  by 
the  act  of  a  passer  by  in  striking  the  horse;  for  if  a  man 
choose  to  leave  a  horse  and  carriage  standing  in  the  street, 
he  must  take  the  risk  of  any  mischief  that  may  be  done 
in  consequence.  {IlligeY.  Goodunrij  5  Oar.  c§  Payne,  190.) 
But  where  a  horse  was  standing  by  the  roadside  properly 
attended,  and  became  frightened  at  a  passing  show,  broke 
away  from  the  person  holding  it  and  ran  away,  the  court 
held  that  the  injury  done  by  the  horse  was  the  result  of 
inevitable  accident,  and  did  not  entitle  the  plaintiff  to 
recover.  {Goodman  v.  Taylor^  6  Car.  <&  Payne^  410.) 

Poad  toortkinfiS8.'^A  traveler  upon  a  highway  is  bound 
to  have  his  harness  and  carriage  in  a  good  road-worthy 
condition,  and  is  liable  for  any  damages  occasioned  by 
insufBciency  in  this  particular.  Thus,  where  in  goiag 
down  hill,  the  defendant's  cart  broke  and  his  horse  be- 
came frightened  thereby  and  ran  away,  the  defendant  was 
held  liable.  {Welsh  v.  Latorence,  2  QMtty^  262;  Smith  v. 
Swiih,  2  Pick.  621.) 

2.  Travelebs  on  Foot. 

The  law  of  the  road  relates  exclusively  to  travelers  in 
carriages  meeting  upon  a  public  highway,  and  does  not 
regulate  the  conduct  of  persons  passing  over  the  side- 
walks of  a  city.  {Grant  y.  City  of  Brooklyn,  41 
Barb.  384.) 

ii 
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All  persons  have  a  right  to  walk  m  a  highway  or  street, 
and  are  entitled  to  the  exercise  of  reasonable  care  on  the 
part  of  persons  driving  carriages  along  it.  {Boss  v.  Litton^ 
5  Oar.  &  Payne^  407.)  So  persons  have  clearly  a  right 
to  cross  streets,  and  persons  driving  carriages  are  liable 
if  they  do  not  take  care  so  as  to  avoid  driving  against 
foot  passengers  who  are  crossing  the  road)  and  if  a  per- 
son driving  along  cannot  pull  up  because  his  rems  break, 
that  will  be  no  excuse,  for  he  is  bound  to  have  proper 
tackle.  {OoUerill  v.  Starkey^  8  Car.  &  Payne^  691;  Wake- 
man  v.  Bobinaon,  1  Binff.  213.)  But  foot  passengers  must 
themselves  use  proper  care,  or  they  cannot  recover  for  in- 
juries sustained.  {Wolf  v.  Beard,  8  Car.  <&  Payne,  373.) 

Thus,  if  a  child  of  such  tender  age  as  not  to  possess 
sufficient  discretion  to  avoid  danger,  is  permitted  by  his 
parents  to  be  in  a  public  street  without  any  one  to  guard 
it,  and  is  run  over  by  a  traveler  and  injured,  no  action  lies 
against  the  traveler,  unless  the  injury  was  voluntary  on 
his  part,  or  arose  from  his  culpable  negligence.  {Bartfield 
V.  Bosaer,  21  Wend.  615.)  The  same  rule  it  seems  would 
apply  in  an  action  by  a  blind  or  deaf  miin,  or  a  person 
non  compos^  who,  imder  similar  drcumstances,  received  an 
injury  on  a  public  highway.  {Id.)  But  where  the  defend- 
ant left  a  horse  and  cart  unattended  in  the  public  street, 
and  the  plaintiff,  a  child  under  seven  years  of  age,  during 
the  driver's  absence,  climbed  upon  the  wheel,  and  other 
children  urged  forward  the  horse,  whereby  the  plaintiff 
was  thrown  to  the  ground  and  the  wheel  fractured  his 
leg.  The  court  left  it  to  the  jury  to  say  whether  it  was 
negligence  in  the  defendant  to  leave  his  horse  and  cart  for 
half  an  hour  imattended,  and  whether  that  negligence 
occasioned  the  accident;  and  the  instructions  of  the  court 
were  sustained  on  appeal.  {Lynch  v.  Uwrdin,  1  Ad.  <8  EL 
{N.  8.)  28;  41  Eng.  Com.  Law  B.  422;  see  also  Bobin- 
son  V.  Cone,  3  Law  Bq>orter,   {Ji.  S.)  444),  wherein 
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Sedfieu),  J.,   disapproyes  of  the  case  of  Uartfield  y. 
JRosaer,  aboye  dted. 

3.  WmsBE  Highway  is  Ibcpassable. 

It  seems  to  be  quite  clear  and  well  settled  in  this  coun- 
try, as  well  as  in  England,  that  if  the  highway  be 
obstructed,  the  wayfarer  may  go  oyer  the  adjoining  land. 
He  may  remoye  any  illegal,  improper  or  inconyenient 
interruption,  but  if  the  ordinary  track  be  founderous  and 
dangerous  so  as  to  compel  him  to  leaye  the  road,  he  may 
go  extra  mam,  upon  adjoining  lands,  passing  as  nearly  to 
the  original  way  as  possible.  {Holmes  y.  JSeely,  19  Wend. 
610);  Williams  y.  Safford,  7  Barb.  309.  He  may  also 
remoye  enough  of  the  fence  in  the  adjoining  close  to  enable 
him  to  pass  around  the  obstruction,  doing  no  unnecessary 
injury;  but  he  becomes  a  trespasser  if  he  tears  away  other 
fences  and  tramples  down  the  herbage  in  other  parts  of 
the  close.     (Williams  r.  Saffordj  supra.) 

It  was  said  by  Bigelow  J.,  in  Campbell  y.  Baee  (7 
Cush.  408),  that  "  such  a  right  is  not  to  be  exercised  from 
eonyenience  merely,  nor  when  by  the  exercise  of  due  care, 
after  notice  of  obstructions,  other  ways  may  be  selected 
and  the  obstruction  aybided.  But  it  is  to  be  confined  to 
those  cases  of  ineyitable  necessity  or  unayoidable  accident; 
arising  from  sudden  and  recent  causes  which  haye  occa- 
sioned temporary  and  impassable  destructions  in  the 
highway.  What  shall  constitute  such  ineyitable  necessity 
or  unayoidable  accident,  must  depend  upon  the  yarious 
circumstances  attending  each  particular  case. 

The  nature  of  the  obstruction  in  the  road,  the  length  of 
time  during  which  it  has  existed,  the  yicinity  or  distance 
of  other  public  ways,  the  exigencies  of  the  trayeler, 
are  some  of  the  many  considerations  which  would  enter 
into  the  inquiry,  and  upon  which  it  is  the  exclusiye 
proyince  of  the  jury  to  pass  in  order  to  determine  whethe 
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any  necessity  really  existed  which  would  justify  or  excuse 
the  traveler." 

4.  iKuNNING  HOBSES  PbOHIBITED. 

No  person,  driving  any  carriage  upon  any  turnpike  road 
or  public  highway  within  this  State,  with  or  without  pas* 
sengers  therein,  shall  run  his  horses,  or  cause  or  permit  the 
same  to  run  upon  any  occasion  or  for  any  purpose  whatever; 
and  every  person  who  shall  offend  against  the  provisions 
of  this  section,  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  shall  be  iBned  not  exceeding 
one  hundred  dollars,  or  imprisonment  not  exceeding  sixty 
days,  at  the  discretion  of  the  court.    (1  H.  8.  695,  §  4.) 

5.   OOKOEBKING  DbITNKEN  DbIVEBS. 

No  person  owning  any  carriage  running  or  traveling 
upon  any  road  in  this  State,  for  the  conveyance  of  passen- 
gers,  Blmll  employ  or  continue  in  employment  any  person 
to  drive  such  carriage  who  is  addicted  to  drunkenness,  or 
to  the  excessive  use  of  spirituous  Uquor;  and  if  any  such 
owner  shall  violate  the  provisions  of  this  section,  he  shall 
forfeit  at  the  rate  of  five  dollars  per  day  for  all  the  time 
during  which  he  shall  have  kept  any  such  driver  in  his 
employment,  to  be  sued  for  by  the  district  attorney  of 
the  county  in  which  such  owner  shall  reside.  The  pen- 
alty, when  recovered,  shall  be  for  the  use  of  the  poor  of 
such  county,  except  that  the  court,  in  which  the  recovery 
shall  be  had,  may  allow  a  portion  of  said  penalty,  not 
exceeding  twenty-five  dollars,  to  be  retained  by  such  dis- 
trict attorney,  as  a  compensation  for  his  services  and 
expenses,  beyond  the  taxable  costs.     (1  22.  8,  695,  §  2.) 

When  to  be  discharged. — ^If  any  driTer,  whilst  actually 
employed  in  driving  any  auch  carriage,  shall  be  guilty  of 
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intoxication  to  such  a  degree  as  to  endanger  the  safety  of 
the  passengers  in  the  carriage,  it  shall  be  the  duty  of  the 
owner  of  such  carriage,  on  receiving  written  notice  of  the 
fact,  signed  by  any  one  bf  said  passengers,  and  certified  / 
by  him  on  oath,  forthwith  to  discharge  such  driver  from 
his  employment;  and  every  such  owner  who  shall  retain 
or  have  in  his  service,  within  six  months  after  the  receipt 
of  such  notice,  any  driver  who  shall  have  been  so  intoxi- 
cated, shall  forfeit  at  the  rate  of  five  dollars  per  day  for 
all  the  time  during  which  he  shall  keep  any  such  driver 
in  his  employment  after  receiviug  such  notice,  to  be  sued 
for  and  applied  as  directed  in  the  last  preceding  section. 
(1  R.  S.  695,  §  3.) 

Leaving  hordes  vnthout  being  tied. — ^It  shall  not  be  law* 
ful  for  the  driver  of  any  carriage,  used  for  the  purpose  of 
conveying  passengers  for  hire,  to  leave  the  horses  attached 
thereto,  while  passengers  remain  in  the  same,  without  first 
making  such  horses  fast  with  a  sufficient  halter  rope  or 
chain,  or  by  placing  the  lines  in  the  hands  of  some  other 
person  so  as  to  prevent  their  running;  and  if  any  such 
driver  shall  offend  against  the  provisions  of  this  section, 
he  shall  forfeit,  for  the  use  of  the  poor,  the  sum  of  twenty 
dollars,  to  be  recovered  by  action,  to  be  commenced 
within  six  months.  And,  unless  the  amount  of  such 
recovery  be  paid  forthwith,  an  execution  shall  be  imme- 
diately issued  therefor.    (1  B.  S.  696,  §  5.) 

Ovmers  liable  for  acta  of  driver. — The  owners  of  every 
carriage  running  or  traveling  upon  any  turnpike  road  or 
public  highway  for  the  conveyance  of  passengers,  shall 
be  liable,  jointly  and  severally,  to  the  party  injured,  in 
all  cases,  for  all  injuries  and  damages  done  by  any  per- 
8on  in  the  employment  of  such  owner  or  owners,  as  a 
driver,  while  driving  such  carriage,  to  any  person,  or  to 
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the  property  of  any  person;  and  that  whether  the  act, 
occasioning  such  injury  or  damage,  be  willful  or  negli- 
gent, or  otherwise,  in  the  same  manner  as  such  driver 
would  be  liable.    (1  B.  S.  696,  %  6.) 


OATTLB  m  HIGHWATS.  327 


CHAPTER    XVII. 

Gatile  in  Highways. 

The  law  of  1862  {ch.  459),  to  prevent  animals  miming 
at  large  in  the  public  highways,  was  decided  by  the  Court 
of  Appeals  to  be  unconstitutional,  so  far  as  it  authorized 
the  seizure  and  sale,  without  judicial  process,  of  ftnimq^lq 
found  trespassing  within  a  private  enclosure*  {Rockwell 
V.  ITearingt  35  If.  Y.  R.  302.)  In  order  to  bring  the  act 
within  the  limits  of  the  constitution,  it  was  amended  by 
the  Legislature  in  1867,  and  provision  was  made  for  con- 
ducting the  proceedings  as  other  legal  proceedings  are 
conducted. 

The  law  as  amended  will  be  given  in  full  below. 

Some  remarks  have  already  ][)een  made  as  to  depasturing 
highways.    (See  ante  p.  26.) 

Before  citing  the  provisions  of  the  statute,  it  is  proper 
to  remark  that  the  proceeding  being  to  a  certain  extent 
of  a  summary  nature,  the  utmost  care  is  necessary  in  fol- 
lowing its  provisions;  and  any  deviation  from  legal  rules, 
in  taking  or  disposing  of  the  property,  will  subject  the 
party  to  an  action  of  replevin,  or  of  trespass  or  trover,  for 
the  value  thereof.  (Per  Pobteb  J.  in  Rockwell  v.  Nearirtg^ 
9upra.)  (See  also  authorities  cited  by  appellant's  counsel 
in  Hard  v.  Neaarivg^  44  Barb.  476,) 

In  the  case  of  Rockwell  v.  Nearing^  above  cited, 
MoBGAN  J.  said,  ''Now,  it  nowhere  appears  that  the  owner 
permitted  his  cattle  to  run  at  large  on  the  public  high- 
ways, contrary  to  the  provisions  of  the  first  sectign.    As 


328  THE  LAW  OF  HIGHWJlTS. 

the  cow  was  not  guilty  of  the  offence,  but  the  owner, 
it  should  appear,  I  think,  that  he  suffered  her  to  run  at 
large,  or  was  in  some  way  remiss  in  not  keeping  her  upon 
his  own  premises.  It  may  often  happen  without  fault  of 
the  owner,  that  his  cattle  go  upon  the  public  road.  If 
they  are  there  without  the  owner's  fault,  he  cannot  be 
deemed  guilty  of  the  offence  mentioned  in  the  first  section 
of  the  act.  His  fences  may  be  down  without  his  know- 
ledge; may  be  broken  down  by  the  wind  or  taken  down 
by  strangers,  and  his  cattle  may  temporarily  stray  out 
upon  the  public  highway.  Does  the  statute  intend  to 
punish  this  as  an  offence?  I  think  not;  for  it  ought  to 
hare  a  reasonable  construction,  so  as  to  embrace  only  those 
cases  where  the  owner  is  himself  guilty  of  some  fault  or 
negligence.  This  being  a  penal  statute,  can  the  court 
assume,  without  proof,  that  an  offence  has  been  committed 
by  the  plaintiff  merely  from  the  circumstance  that  his 
cow  is  found  in  the  highway?  I  think  there  should  be 
some  proof,  at  least  beside&  the  mere  fact  that  cattle  are 
found  in  the  highway,  to  justify  a  seizure.  And  without 
doubt,  whoever  seizes  cattle  upon  the  highway,  under  the 
act  of  1862,  without  being  able  to  show  that  they  are 
there  by  the  permission  or  negligence  of  the  owner,  seizes 
them  without  right.  There  may  be  some  question  whether 
the  burden  of  proof  is  not  cast  upon  the  owner  of  the  cat- 
tle to  show  that  he  is  without  fault  in  such  a  case." 

The  statute  of  1862,  cJu  459,  as  amended  in  1867,  ch. 
814,  is  as  follows: 

Cattle  not  to  run  at  large. — ^It  shall  not  be  lawful  for 
any  cattle,  horses,  sheep,  swine  or  goats,  to  run  at  large 
in  any  public  street,  park,  place  or  highway  in  this  State. 
{LaiDS  1867,  cA.  814,  §  1.) 
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DvJty  of  overseer . — ^And  it  shall  be  the  duty  of  every 
overseer  of  highways  within  his  district,  and  of  every 
street  commissioner  in  any  incorporated  village,  to  seize 
and  take  into  his  possession,  and  keep  till  disposed  of 
according  to  law,  any  animal  so  found  running  at  large. 

{Id.) 

* 
Penalty  for  etfferinff  catth  to  rvn  in  highway. — ^And 

any  person  suffering  or  permitting  any  animals  to  so  run 

at  large,  in  violation  of  this  section,  shall  forfeit  a  penalty 

of  five  dollars  for  every  horse,  swine  or  cattle,  and  one 

dollar  for  every  sheep  or  goat  so  found,  to  be  recovered 

by  civil  action,  by  any  inhabitant  of  the  town,  in  his  own 

name,  or  in  the  name  of  the  overseers  of  the  poor  of  the 

town,  or  by  the  proceedings  hereinafter  provided.     {Id.) 

Seizure  of  cattle  running  at  large. — ^It  shall  be  lawful 
for  any  person  to  seize  and  take  into  his  custody,  and 
retain  till  disposed  of  as  required  by  law,  any  animal 
which  may  be  in  any  public  highway,  and  opposite  to 
land  owned  or  occupied  by  him,  contrary  to  the  provi- 
sions of  the  foregoing  section,  or  of  any  animal  which 
may  be  trespassing  upon  the  premises  owned  or  occupied 
byhun.    {Id.  ^2.) 

Proceedings  cfler  edzwre. — Whenever  any  such  person 
or  any  ofBicer  shall  seize  and  take  into  his  possession  any 
animal,  under  the  authority  of  the  preceding  sections,  it 
shall  be  the  duty  of  such  person  or  officer  to  make  imme- 
diate complaint  in  writing,  under  oath,  stating  the  facts 
to  a  justice  of  the  peace  of  the  town  in  which  such  seizure 
occurred.  {Id.  \  3.)  (For  form  of  complaint,  see  Appen- 
dix No.  82.) 
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Summons. — And  such  justice  shall,  thereupon,  have 
jurisdiction  to  hear  and  determine  such  matter,  and  shall, 
thereupon,  proceed  in  the  same  manner  as  in*  civil  actions, 
except  as  specially  changed  in  this  act,  and  shall,  forth- 
with, issue  a  summons  under  his  hand,  stating  the  fact  of 
such  seizure  and  complaint,  and  requiring  the  owner  of 
such  animal,  or  any  party  having  an  interest  in  the  same, 
to  show  cause  before  such  justice,  at  a  time  and  place  td 
be  specified  in  said  summons,  why  said  animal  should  not 
be  sold  and  the  proceeds  applied  as  directed  by  this  act; 
such  time  shall  not  be  less  than  ten  nor  more  than  twenty 
days  from  the  issuing  of  such  summons.  (Id.)  (For  form 
of  summons,  see  Appendix  No.  83.) 

Service  of  summons. — The  said  summons  may  be  served 
by  any  constable  of  the  said  town,  or  by  any  elector 
thereof  authorized  so  to  do  by  the  said  justice,  in  writing 
thereon;  such  service  shall  be  made  by  posting  the  same 
in  at  least  six  public  and  conspicuous  places  in  said  town, 
and  one  of  said  places  shall  be  the  nearest  district  school 
house,  unless  the  said  seizure  shall  have  been  made  within 
the  bounds  of  an  incorporated  village,  having  the  schools 
in  charge  of  a  board  of  education,  and  in  such  case  one 
of  such  notices  shall  be  posted  in  one  of  the  buildings  in 
which  such  schools  are  taught.     (Id.) 

Personal  notice  should  be  given  to  the  owner  where 
he  is  known  and  resides  near. 

It  was  remarked  by  Portbb,  J.,  in  Rockwell  v.  Near- 
infff  supra,  that  "The  defendant  knew  that  the  property 
he  seized  belonged  to  the  plaintiff,  who  resided  within  a 
mile  of  him  in  the  same  town.  Ordinary  good  faith 
required  him  to  notify  the  owner  that  the  lost  cow  was  in 
his  stable;'  and,  though  the  act  of  1862  is  silent  in  respect 
to  such  notice,  it  may  well  be  questioned,  under  the 
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authorities,  whether  the  obligation  to  give  it  is  not  implied 
in  a  case  where  the  owner  is  known.'' 

Hearing  of  complazrU. — At  the  time  and  place  appointed 
for  the  return  of  said  summons,  the  complainant  aforesaid 
may  appear,  and  any  party  or  person  owning  or  having 
an  interest  in  said  animal,  or  his  agent  duly  authorized, 
shall  be  allowed,  by  the  said  justice,  to  appear  in  the  said 
proceedings;  and  on  his  filing  with  said  justice  an  answer, 
under  oath,  subscribed  by  him  or  his  agent  aforesaid, 
denying  any  or  all  the  facts  alleged  in  said  complaint, 
an  issue  shall  be  deemed  joined  in  the  said  proceedings, 
and  the  subsequent  proceedings  shall  be  as  in  civil  actions, 
so  far  as  they  can  be,  unless  otherwise  provided  in  this 
act.    (/(i.) 

When  and  how  sale  made. — ^If  no  one  shall  appear  to 
show  cause,  and  the  said  summons  shall  be  returned  by  a 
constable  duly  served,  or  by  proof  showing  that  fact,  if 
served  by  any  person  other  than  a  constable,  or  if  the  jury 
or  the  justice  shall  find,  after  a  trial,  that  no  sufficient 
cause  is  shown  why  such  sale  should  not  be  made  as 
directed  by  this  act,  then  the  said  justice  shall  issue  his 
warrant,  under  his  hand,  directed  to  any  constable  of  the 
said  town,  commanding  him  to  sell  the  said  animal  at 
public  auction,  for  the  best  price  he  can  obtain  therefor, 
and  make  return  thereof  to  the  said  justice,  at  a  time  and 
place  therein  specified,  not  less  than  ten  nor  more  than 
twenty  days  thereafter.  {Id.)  (For  form  of  warrant,  see 
Appendix  No.  84.) 

Notice  of  Mtle. — ^The  said  sale  shidl  be  made  on  the  like 
notice  as  on  constables'  sale  on  civil  process;  and  the  said 
constable  shall  make  return  as  required  by  the  said  war- 
rant, and  pay  the  proceeds  of  said  sale  to  said  justice. 
{Id.)    (For  form  of  return,  see  Appendix  No.  85.) 
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Co^  and  expenses. — ^The  said  justice  shall  thereupon 
adjudge  the  costs  of  said  proceedings,  the  same  amounts 
being  allowed  as  in  civil  actions;  and,  in  addition,  he  shall 
allow  to  the  party  or  officer  making  such  seizure,  for  every 
horse  or  colt,  one  dollar;  for  every  cow,  calf,  or  other 
cattle,  each  fifty  cents,  and  for  every  goat,  sheep  or  swine, 
twenty-five  cents,  together  with  the  actual  damages  sus- 
tained by  such  party,  by  reason  of  the  trespass  or  break- 
ing of  such  animal  into  his  premises,  and  a  reasonable 
compensation  to  such  person  or  officer,  to  be  estimated 
by  such  justice,  for  the  care  and  keeping  of  such  animals, 
from  the  time  of  the  seizure  thereof  to  the  sale;  and  the 
said  justice  shall  be  allowed  the  sum  of  one  dollar  for 
each  animal  so  sold,  and  the  constable  the  same  fees  as 
for  service  of  a  summons  and  execution  in  civil  actions. 

{Id.) 

To  whom  penalty  to  be  paid, — ^And  the  penalty  in  the 
foregoing  sections  prescribed  shall  be  paid  to  the  over- 
seers of  the  poor,  or  the  officers  or  board  having  the  sup- 
port of  the  poor  in  charge^  (/d.) 

To  wJiom  eurplvs  to  be  paid, — ^If,  after  paying  the  sums 
aforesaid,  there  shall  be  any  surplus  of  the  proceeds  of 
said  sale,  the  said  justice  shall  pay  the  same  to  the  owner 
or  party  establishing  before  him,  on  the  return  of  said 
summons,  or  at  such  other  time  as  he  shall  appoint  the 
.right  to  the  same.  {Id.) 

Where  eurplus  is  not  claimed, — ^If  no  person  shall  claim 
said  surplus  within  one  year  after  such  seizure,  the  said 
justices  shall  pay  the  same  to  the  overseers  of  the  poor 
of  such  town,  or  the  officer  or  board  aforesaid,  for  the 
benefit  of  the  poor  thereof.  {Id,) 
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When  9urphis  to  be  demanded. — If  such  owner  or  party 
intef  ested  shall  not  appear  and  demand  such  surplus  with- 
in said  year,  he  shall  be  forever  precluded  from  recovering 
any  part  of  such  moneys,  and  the  receipt  of  the  overseers 
of  the  poor  of  said  town,  or  officer  or  board  aforesaid, 
given  at  any  time  after  the  expiration  of  said  year,  shall 
be  a  full  discharge  to  said  justice  for  the  same.  {Id.) 

When  otcner  may  obtain  animals  before  hearinff. — ^Any 
owner  of  any  animal  which  shall  have  been  seized  under 
and  pursuant  to  the  foregoing  provisions  may,  at  any 
time,  before  the  justice  aforesaid  shall  proceed  to  the 
hearing  on  the  return  of  said  summons,  demand  and  shall 
be  entitled  to  the  possession  of  such  animal,  upon  the 
payment  to  said  justice  of  the  several  sums  hereinbefore 
required  to  be  paid  to  the  said  justice  and  constable,  and 
to  the  person  or  officer  by  whom  the  seizure  aforesaid 
shall  have  been  made,  and  the  penalty  aforesaid,  when 

• 

such  seizure  is  made  by  any  officer,  together  with  a 
reasonable  compensation  to  the  person  or  officer  making 
such  seizure^  for  the  care  and  keeping  of  such  animal,  to 
be  ascertained  and  fixed  by  such  justice,  and  upon  making 
to  such  justice  satisfactory  proof  of  ownership.  {Id.  §  4.) 

When  c^ier  hearing  and  b^ore  sale. — ^And  if  such  owner 
shall  not  have  appeared  upon  said  return  day,  and  shall 
excuse  such  non-appearance  to  the  satisfaction  of  said 
justice,  and  shall  make  such  demand  at  least  three  days 
before  the  time  appointed  for  such  sale,  he  shall  be  enti- 
tled to  the  custody  and  possession  of  such  animal,  upon 
paying  one-half  of  the  several  sums  above  stated,  together 
with  the  whole  amount  of  penalty,  compensation  and 
damages  which  the  said  justice  shall  then  adjust  and 
award.    {Id.) 
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When  animals  set  at  large  hy  third  persons, — ^In  case  the 
animal  so  seized  under  the  foregoing  provisions  of  this  act 
shall  have  been  so  running  at  large  or  trespassdng,  by 
the  willful  act  of  any  other  person  than  the  owner,  to 
effect  that  object,  such  owner  shall  be  entitled  to  the 
possession  of  sucb  animal,  at  any  time  before  the  actual 
hearing  shall  be  commenced  on  the  return  of  said  sum- 
mons, on  making  the  demand  therefor,  and  the  proof 
required  in  the  next  preceding  section,  and  on  paying  to 
such  person  or  officer  making  such  seizure  the  amount  of 
compensation  fixed  by  such  justice  for  the  care  and  keep- 
ing of  such  animal,  and  without  paying  any  other  charges. 
And  the  person  committing  such  willful  act  shall  be  liable 
to  a  penalty  of  twenty  dollars,  to  be  recovered  in  an  action 
at  law  at  the  suit  of  the  owner  of  such  animal,  or  the 
person  or  officer  making  such  seizure.    {Id,  §  5.) 

Appeals  to  county  court. — An  appeal  may  be  taken  by 
either  party  who  shall  have  appeared  and  contested  in  said 
proceeding  before  such  justice,  to  the  county  court;  and 
all  laws  relating  to  appeals  from  judgments  of  justices' 
courts,  and  the  jurisdiction,  powers  and  duties  of  county 
courts;  to  hear  and  determine  such  i^peals  and  the  pro- 
ceedings therein,  shall  be  applicable  to  said  appeals,  so  far 
as  the  same  can  be  applied,  and  are  consistent  with  this 
act.  {Id.  §  6.)  (For  form  of  appeal  see  Appendix  No. 
86.) 

When  (md  how  appeal  to  he  taken. — Such  appeals  can 
only  be  taken  from  the  finding  or  determination,  that  cause 
exists  or  does  not  exist,  for  the  sale  aforesaid,  and  must  be 
taken  within  ten  days  after  such  finding  or  determination, 
and  such  appeal,  when  made  by  a  claimant,  shall  not  be 
effectual  for  any  purpose  unless  the  undertaking  required 
on  appeal  to  the  county  court  contains  a  clause  that,  in 
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case  the  finding  or  determination  shall  be  affirmed,  the 
claimant  will  pay  all  such  sums  as  the  said  justice  shall 
determine  and  adjudge  for  the  costs,  penalties  and  allow- 
ances so  as  aforesaid  authorized  to  be  made.     {Id.) 

In  case  of  qfirmance. — In  case  of  an  affirmance  by  the 
county  court,  said  court  shall  appoint  a  time  and  place 
when  said  justice  shall  adjust  the  same,  and  such  adjust- 
ment shall  be  made  in  the  manner  and  for  the  sums  here- 
inbefore specified.     (Id.) 

Where  undertaking  is  given. — ^In  case  such  undertaking 
is  given  and  approved  by  the  said  justice,  hd  shall  forth- 
with direct  the  said  sale  not  to  be  had,  and  shall  order  the 
said  animal  to  be  delivered  to  the  appellant,  if  it  shall 
appear  to  him  that  he  is  the  owner  or  entitled  to  the 
possession  thereof. .   (Id.) 

When  person  seizing  to  pay  costs,  (6c. — ^In  case  any  person 
making  such  seizure,  shall  fail  on  said  hearing  to  s}iow 
causes  sufficient  to  obtain  such  rule,  the  said  justice  shall 
render  judgment  against  him  for  costs.     (Id.  ^  7.) 

Where  seizure  was  malicious. — ^And  if  the  jury  or  said 
justice  shall  find,  from  the  evidence,  that  such  seizure  was 
malicious  and  without  probable  cause,  the  jury  or  the 
justice  may  assess  the  amount  of  damag^es  sustained  by 
the  owner,  by  meanB  of  such  seizure,  and  judgment  shali. 
in  such  case,  be  given  for  double  the  amount  assessed,  with 
costs.     (Id.) 

Actions  for  any  cause  of  action,  arising  out  of  any  pro- 
ceeding had  or  taken,  or  attempted  to  be  had  or  taken, 
under  the  above  act,  can  only  be  commenced  within  one 
year  after  the  cause  of  action  shall  have  accrued.  (Laws 
1867,  cA-  814,  §  7.) 
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CHAPTEB   XVIII. 


WAYS  AND  PBIYATB  BOADS. 


1  Deflnltion  and  Mtve  of  wayt. 
S  Wajrs  by  prescription. 
S  Wayi  by  gnnU 


4  Ways  from  nocossity. 

5  Private  roads  under  the  statmo. 

6  B^  of  way,  how  pleaded. 


1.  Definition  and  Natube  of  Wats. 

A  right  of  way  is  a  privilege  which  one  person,  or  par- 
ticular description  of  persons,  may  have  of  going  over 
another  man's  land  in  some  particular  line,  and  is  termed, 
in  law,  an  incorporeal  hereditament.  (3  Sent.  419;  Washb. 
on  East.  215;  Boyce  v.  Brown,  7  Barb.  80.)  It  may 
arise  by  proceedings  under  the  statute,  by  grant,  reserva- 
tion, prescription,  or  necessity.  {Boyce  v.  Brovm,  mpm.) 
A  right  of  way  is  but  an  incorporeal  hereditament,  an 
easement  which  per  se  does  not  divest  the  owner  of  the  fee 
of  the  land;  and,  for  every  other  purpose,  except  the  use 
or  servitude  as  a  way,  the  soil  belongs  to  him,  and  he  is 
entitled  to  the  same  remedies  for  an  injury  to  his  resid- 
uary interest,  that  he  would  be  entitled  to  if  it  was 
entire  and  absolute.  (Gidney  v.  JEarl,  12  Wend.  98;  per 
Nelson,  J.  So,  a  grant  of  a  way  across  a  man's  land 
conveys  no  right  to  the  soil,  rocks  or  other  things,  within 
the  bounds  of  the  way.  {Jamaica  Pond  v.  Chandler^ 
9  Allen,  164.) 

In  gross  or  appendant. — ^A  right  of  way  is  either  in 
gross  or  appendant  to  land.  A  right  of  way  is  said  to  be 
$71  gross,  when  is  is  attached  or  limited  to  the  person  using 
it;  but  a  way  is  never  presumed  to  be  in  gross  when  it 
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can  fairly  be  construed  to  be  appurtenant  to  the  land 
{Waahb.  on  East.  217.) 

If  a  right  of  way  be  in  gross  or  a  mere  personal  right, 
it  cannot  be  assigned  to  any  other  person,  nor  transmited 
by  descent.  It  dies  with  the  person,  and  is  so  exclusively 
personal,  that  the  owner  of  the  right  cannot  take  another 
person  into  partnership  with  him.     (3  KevU,  420.) 

But  when  a  right  of  way  is  appendant  or  annexed  to 
an  estate,  it  may  pass  by  assignment  when  the  land  is 
sold,  to  which  it  was  appiirtenant.  Thus,  if  one  be  seized 
of  lot  A  and  lot  B,  and  he  use  a  way  from  lot  A  over  lot 
B,  to  a  mill  or  to  a  river,  and  he  sell  lot  A,  with  all  ways 
and  easements,  the  grantee  shall  have  the  same  privilege 
of  passing  over  lot  B  that  the  grantor  had.  (3  Kent,  420.) 

AppendarU. — Ways  are  said  to  be  appendant  or  appur- 
tenant, when  they  are  incident  to  an  estate,  one  terminus 
being  on  the  land  of  the  party  claiming.  They  must 
inhere  in  the  land,  concern  the  premises,  and  be  essentially 
necessary  to  their  enjojrment.  They  are  of  the  nature  of 
covenants,  running  with  the  land,  and  like  them,  must 
respect  the  thing  granted  or  deinised,  and  must  concern 
the  land  or  estate  conveyed.  A  way  appendant  cannot 
be  turned  into  one  in  gi*oss,  because  it  is  inseparably 
united  to  the  land  to  which  it  is  incident.  {yS^ashb.  on 
Ease.  217.) 

A  right  of  way  appurtenant  to  land  attaches  to  every 
part  of  it,  though  it  may  go  into  the  possession  of  several 
persons.  Each  owner  will  be  entitled  to  a  way.  {Under- 
wood,  V.  Cornet/^  1  Ottsh.  285;  Lansing  v.  Wisfmall^  6  De- 
niOf  213.) 

2.  Wats  by  PEBSCBipnoN. 

A  right  of  way  may  arise  by  prescription.  A  prescrip- 
tion supposes  a  grant  before  the  time  of  legal  memory. 

83 
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It  is  founded  on  the  immemorial  use  of  tl^e  way  by  the 
claimant  and  his  ancestors,  or  by  those  whose  estate  he 
has,  which  last  is  called  prescribing  in  a  grue  estate.  Im- 
memorial use  is  a  use  time  out  of  mind.  Time  out  of 
mind  in  this  State  is  twenty  years.  {Miller  v.  Garlock,  8 
Barb.  154,  per  Paige.) 

An  uninterrupted  use  and  enjoyment  of  a  right  of  pri- 
vate way  over  the  land  of  another  for  twenty  years  be- 
comes an  adverse  enjojmient  sufficient  to  raise  the  pre- 
sumption of  a  grant.  The  use  for  twenty  years  to  be 
conclusive  evidence  of  right,  must  have  been  continuous, 
uninterrupted  and  exclusive;  that  is,  under  a  claim  of 
right,  with  the  knowledge  and  acquiescence  of  the  owner. 
The  time  of  the  enjoyment  is  deemed  to  be  uninterrupted 
when  it  is  continued  from  ancestor  to  heir  and  from  seller 
to  buyer.  {Id.;  3  Kent,  442;  Oomingy.  Gould,  16  Wend. 
534.) 

The  use  of  the  easement  for  twenty  years  unexplained, 
will  be  presumed  to  be  under  a  claim  or  assertion  of  right, 
and  adverse,  and  not  by  leave  or  favor  of  the  owner. 
{Id.  Lansing  v.  Wiswall,  5  Demo,  213.) 

There  are  various  methods  of  meeting,  qualifying  and 
explaining  the  evidence  adduced  to  establish  the  user 
during  twenty  years;  and  where  a  case  the  least  question- 
able- is  made,  it  has  commonly  been  the  course  to  leave  it 
to  a  jury  to  say  whether  they  will  presume  a  grant. 
{Coming  v.  Gould,  16  Wend.  534,  and  cases  cited.) 

In  one  case  it  was  said  that  if  the  jury  find  a  vefdict  in 
favor  of  a  prescription,  the  couil  will  not  take  notice  ju- 
dicially, whether  as  a  matter  of  fact  such  a  prescription 
could  have  existed.  As  where  one  prescribed  to  travel 
in  coaches  and  chariots  between  certain  limits,  it  was  urged 
that  this  could  not  be  because  coaches  and  chariots,  being 
of  modem  invention,  had  not  been  in  use  time  out  of 
mind.     But  the  court  said  that  the  jury  found  it;  «that  it 
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was  a  matter  of  fact  of  which  they  could  not  take  notice 
after  a  verdict;  but  on  the  contrary  they  were  bound  to 
receive  it  according  to  the  finding  of  the  jury.  {Chi- 
chestei*  V.  Letlibridge^  WilleSy  71.) 

The  enjoyment  of  a  way  for  more  than  twenty  years  by 
license  of  the  owner,  confers  no  right  by  prescription. 
{Boyce  v.  Brown^  7  Barb.  80.)  So  where  a  right  of  way 
is  reserved  by  deed,  and  the  grantor  and  those  claiming 
under  him  have  used  it  in  a  manner  nearly  corresponding 
with  the  terms  of  the  reservation,  though  long  enough  to 
give  a  prescriptive  title,  the  use  must  have  been  intended 
to  have  been  under  the  deed,  not  adverse,  and  therefore 
the  right  will  be  limited  by  the  terms  of  the  reservation. 
(Atkiiis  V.  Boardman^  2  Met.  457.) 

To  establish  a  right  of  way  by  user  or  prescription,  the 
user  must  be  confined  to  one  certain  tract.  (Holmes  v. 
Seeley,  19  Wend.  511.) 

Where  the  owner  of  lands  across  which  others  have  a 
prescriptive  right  of  way,  for  his  own  convenience  closes 
such  way  and  opens  another  across  other  parts  of  his 
lands  for  the  use  of  those  having  the  right,  and  they 
assent  to  the  change  and  use  the  new  way  for  a  period 
less  than  twenty  years,  the  owner  cannot  close  such  new 
way  and  prevent  its  use,  without  first  restoring  the  old 
one  to  its  former  condition.  If  the  owner  of  the  lands, 
without  restoring  the  old  way,  remove  a  bridge  over  a 
stream  crossing  the  new  one,  those  having  the  prescrip- 
tive right  to  the  old  way  may  rebuild  the  bridge  or  fill 
the  stream  where  such  bridge  stood,  doing  as  little  damage 
as  possible  to  the  owner  of  the  land,  and  continue  the  use 
of  the  new  way  until  the  old  one  is  restored.  {Hamilton 
V.  WhUe,  bN.Y.R.  9.) 

How  extingmsJied. — A  right  of  way  acquired  by  pre- 
scription may  be  lost  or  extinguished  by  non-user  for 
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twenty  years,  {Smyles  v.  Hastings^  22  N.  Y.  R.  224,)  but 
not  by  a  non-user  short  of  that  period.  {Coming  r. 
Goulds  16  Wend,  531;  Miller  v.  Garlock^  8  Barb.  155.) 
A  non-user  for  twenty  years  unaccounted  for,  will  afford 
a  presiunption  of  a  release  or  surrender  of  theright.  But 
the  mere  non-user  of  an  easement,  even  for  twenty  years, 
will  not  necessarily  raise  a  presumption  of  its  extinguish- 
ment, unless  there  has  been  in  the  mean  time  some  act 
done  by  the  owner  of  the  land  charged  with  the  easement, 
inconsistent  with,  or  adverse  to  the  existence  of  the  right. 
And  in  that  case  a  release  or  extinguishment  of  the  right 
will  be  presumed.  {Miller  v.  Garlock,  8  Barb.  155,  per 
Paige;  see,  however,  Coming  v.  GoTjUd,  16  Wend.  535.) 

3.  Ways  by  Grant. 

A  right  of  way  may  arise  by  grant,  as  where  the  owner 
of  a  piece  of  land  grants  to  another  the  liberty  of  passing 
over  his  land  in  a  particular  direction.  It  may  be  a  grant 
to  pass  over  the  farm  of  another,  or  over  a  particular  field, 
or  to  a  spring  or  creek,  etc. .  The  deed  can  be  so  limited 
in  its  terms,  as  that  the  grantee  may  have  the  right  of 
passing  or  repassing  when  he  pleases,  or  his  family,  or  on 
horseback,  or  in  carriage;  or  it  may  be  limited  to  certain 
purposes,  as  to  get  water,  go  to  mill  or  to  church. 

It  is  a  principle,  of  law  that  nothing  passes  as  incident 
to  the  grant  of  an  easement,  but  what  is  requisite  to  the 
fair  enjoyment  of  the  privilege.  {Lyman  v.  Arnold^  5 
Mason,  195.)  A  right  of  way  for  one  purpose  does  not 
necessarily  include  a  right  of  way  for  another  purpose. 
The  extent  of  the  right  must  depend  upon  the  circum- 
stance. {Ballad  v.  Dysm,  1  TamU.  279.)  But  the  grantor 
is  bound  to  afford  reasonable  facilities  for  the  enjoyment 
of  the  way  by  the  grantee.  {Bake^nan  v.  Talbot,  31  iVI 
Y.  R.  266.) 
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A  grant  of»  an  estate  with  "  ways  heretofore  used,"  or 
"  ways  in  use,"  or  the  like,  passes  all  existing  ways  in 
actual  use  at  the  time,  whether  the  same  are  used  by  the 
grantor  over  other  parts  of  his  own  estate,  and  so  are  not 
properly  appurtenant  to  such  granted  parcel,  or  are  appur- 
tenant to  the  same,  by  having  been  in  use  over  the  land 
of  another.  But  a  mere  reference  in  the  deed  to  an 
intended  way,  without  an  express  grant,  will  not  pass 
such  way.  (Wash,  on  Ease.  225.)  However,  if  owners  of 
lands  survey  and  map  it  into  lots,  with  a  road  marked  out 
as  separating  them  and  convey,  describing  the  lots  by  their 
numbers  and  reference  to  the  map,  a  right  of  way  passes 
as  appurtenant  to  the  land.  {Smiles  v.  Hastings,  24  Barb. 
44;  Aff'd.  22  JST.  Y.  R.  217;  OlemerUs  v.  Wek  Troy,  16 
Barb.  250;  see  also  Bissell  v.  N.  Y.  Cmtral  Railroad  Co. 
23  N.  Y  R.  and  the  cases  dted  in  Washb.  on  Ease.  226.) 

When  by  deed. — In  general  a  grant  of  a  right  of  way 
would  be  made  by  deed.  But  there  is  a  difference  in  this 
respect  between  grants  of  land  to  which  a  way  is  append- 
ant and  a  grant  of  way  in  gross.  In  the  first  case,  although 
there  were  a  parol  lease  for  less  than  three  years,  the  way 
would  pass,  according  to  the  rule  that  whatever  is  incident 
to  land  passes  by  the  description  of  the  land;  but  in  the 
second  case  it  goes*  with  the  person,  and  must  take  effect 
by  deed.  (Woolvyych  on  Ways,  15;  2  Ro.  Abr.  60; 
Beandely  v.  Brook,  Cro.  Jac.  189.) 

What  words  will  pass. — ^Unless  a  way  be  appendant  to 
land,  a  grant  of  that  land  will  not  include  the  way  with- 
out express  words.  And  it  will  not  pass  under  the  term 
**  tenement."  But  if  it  be  appurtenant,  it  will  necessarily 
pass  under  the  word  appurtenances.  (  Woolwych  on  Ways 
17.)    A  grant  is  always  construed  strongly  against  the 


342  THE  LAW  OP  mGHWATS. 

grantor — so  that  if  he  should    grant  premises  with  all 
ways,  all  ways  ordinarily  used  will  go  to  the  grantee. 

How  proved. — ^Where  the  deed,  granting  a  way,  defines 
its  course,  etc.,  it  is  not  to  be  controlled  by  parol  testi- 
mony B&  to  what  the  parties  intended,  or  to  contradict  the 
terms  of  the  grant.  {Shepherd  y,  Watson,  IWaUs^Zb]  Bal- 
lard V.  Dyson,  1  Taunt.  279.)  But  where  there  is  a  ques- 
tion as  to  the  width  of  the  way  and  both  parties  claim, 
under  one  remote  grantor  and  grantee,  reference  may  be 
had  to  the  deed  of  the  original  grantor  who  created  it. 
(Brown  v.  Stone,  10  Gray,  65.)  Where  a  right  of  way  is 
granted  without  any  designation  of  the  precise  place  in 
the  deed,  it  becomes  located  by  usage  for  a  length  of  time; 
and  being  so  located  it  cannot  afterwards  be  changed  by 
the  grantor.  But  if  it  has  been  changed,  and  the  grantee 
has  used  the  new  way  for  a  length  of  time,  his  acquiescence 
in  the  alteration  will  be  presumed.  {Wynkoop  v.  Burger ^ 
12  John,  222.) 

Grantee  to  repair. — The  grantee  of  a  prirate  way,  for 
his  own  accommodation,  must  keep  it  in  repair.  (Wyn- 
koop  V.  Burger,  12  John.  222;  BaJceman  v.  Talbot,  31  JV^ 
Y.  R.  372,  per  Brown.)  He  cannot  deviate  from  the  way 
and  go  upon  another  part  of  the  grantor's  land  when  the 
way  becomes  impassable,  whether  the  obstructions  are 
accidental  or  the  act  of  the  owner  of  the  soil.  {Willta^ns 
V.  Safford,  7  Barb,  309;  Bakeman  v.  TalbiU,  supra.)  He 
may,  however,  remove  all  obstructions  placed  in  it.    {Id.) 

How  abandoned. — A  right  of  way  acquired  by  deed  can 
not  be  lost  by  non  user.  Nothing  short  of  a  holding 
strictly  adverse  for  twenty  years  can  produce  that  result. 
{Smyles  v.  Hastings,  22  JV.  Y.  R.  224,  affirming  24  Barb. 
44.) 
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4.  Ways  from  Necessity. 

It  is  a  principle  of  law  that  the  grant  of  a  thing  shall 
carry  all  things  included,  without  which  the  thing  granted 
cannot  be  had.  Therefore,  if  A  have  an  acre  of  land  in 
the  middle  of,  and  surrounded  by  other  of  his  lands^  and 
sell  that  acre  to  B,  here  of  necessity  a  convenient  way 
arises  on  B's  behalf  to  go  over  A's  ground,  as  a  necessary 
incident.  {Woolr,  on  Waj/s,  20;  3  Kentj  513;  Holmes  v. 
Seely^  19  Wend.  507.)  It  is  said  to  be  the  same  though 
the  land  sold  be  not  wholly  inclosed  by  the  lands  of  the 
grantor,  but  partly  by  the  lands  of  strangers,  for  the 
grantee  may  not  go  over  strangers'  land.  {Clark  v.  Rugge^ 
2  Roll  Ahr.  60;  Smyles  v.  Hastings,  22  N.  T.  R.  217.) 

This  way  of  necessity  should  be  a  convenient  one  over 
the  adjoining  close  of  the  grantor,  due  regard  being  had 
to  the  interests  of  both  parties.  Subject  to  this  rule  the 
grantor  may,  in  the  first  instance  designate  the  way,  and 
if  he  neglect  to  do  so,  the  grantee  may  choose  for  himself; 
but  he  cannot  claim  the  right  to  several  ways,  for  the  right 
cannot  be  carried  beyond  the  necessity.  {Holmes  v,  Seely, 
19  Wend.  510.) 

The  right  of  way  from  necessity,  over  the  land  of  another, 
is  always  of  strict  necessity,  and  this  necessity  must  not  be 
created  by  the  party  claiming  the  right  of  way.  It  never 
exists  where  a  man  can  get  to  his  property  through  his 
own  land.  That  the  way  through  his  own  land  is  too 
steep  or  too  narrow,  does  not  alter  the  case.  It  is  only 
where  there  is  no  way  through  his  own  land  that  the  right 
of  way  over  that  of  another  can  exist.  That  a  person 
claiming  a  way  of  necessity  has  already  one  way  is  a  good 
plea,  and  bars  the  plaintiff.  {McDonald  v.  Lindall,  3 
Rawle.  492.)  Nor  can  one  claim  a  way  by  necessity 
because  of  its  superior  convenience  over  another  way 
which  he  has.     {Dodd  v.  Burchell,  1  H  &  Colt.  122.) 
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When  grantor  has  way  of  necessity. — ^If  a  man  have 
several  distinct  parcels  of  inclosed  land,  and  he  sell  all 
but  one  surrounded  by  the  others,  and  to  ivhich  he  has 
no  way  or  pajssage  except  over  one  of  the  lots  sold,  he  is 
entitled  to  a  right  of  way  against  his  own  deed,  even 
where  no  right  of  way  is  reserved.  (3  Ketit,  421,  and  cases 
cited.) 

Hoiv  long  exists. — A  right  of  way  from  necessity,  con- 
tinues only  so  long  as  the  necessity  which  creates  it  exists; 
and  this  applies  as  well  to  a  subsequent  owner  of  the 
estate  to  which  such  way  attaches,  as  to  the  first  grantee 
in  whose  favor  it  was  originally  raised.  It  is  not  enough 
that  it  continues  to  be  a  way  of  convenience,  if  it 
ceases  to  be  indispensable  as  a  means  of  access  to  the 
land.  [Woolr.  23;  N.  Y.  Life  Ins.  &c.  Go.  v.  Milnor^ 
1  Barb.  ch.  353;  Holmes  v.  8eeley,  19  Wend.  507;  Washb. 
Ease.  220.)  It  would  not  be  enough,  however,  that  one 
having  such  way  of  necessity,  should  acquire  a  parcel  of 
land  adjoining' that  to  which  such  way  belongs,  to  which 
there  is  access  by  a  prescriptive  right  of  way,  since  the 
owner  of  such  prescriptive  way  could  only  use  it  as  a 
means  of  access  to  the  particular  parcel  to  which  it  is 
appurtenant.  {N.  Y.  Life  Ins.  &  Trust  Co.  v.  Milnor^ 
1  Barb.  ch.  353.) 

Passing  extra  viam. — It  has  been  intimated  in  one  or 
two  cases — ^though  the  question  was  not  in  issue — that 
there  is  a  distinction  between  a  private  way  by  grant  and 
one  of  necessity,  resting  upon  the  ground  that  one  is  the 
grant  of  a  specific  track  over  the  close,  while  the  other 
is  a  general  right  to  a  way  over  it;  the  one  an  express 
specific  grant,  the  other  a  more  general  implied  one;  and 
that  therefore,  in  the  case  of  a  way  of  necessity,  a  passage 
extra  viam  may  be  justified  when  the  usual  track  is  ob- 
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structed.  {Holmes  v.  Seeley,  19  Wend.  510,  per  Nelson, 
Ch.  J.;  Taylor  Y.  WJdtehead^Dovg.  748.)  But  in  Williams 
V.  Saffordy  (7  Barb.  309),  it  was  expressly  decided  that 
there  is  no  distinction  between  such  ways,  and  that  in  no 
case  is  a  passage  extra  viam  justified. 

5.  Privatb  Boads  under  the  Statute. 

Application^  how  made. — An  application  for  a  private 
road  shall  be  made  in  writing,  specifying  its  width  and 
location,  courses  and  distances,  and  the  names  of  the 
owners  and  occupants  of  the  land  through  which  the  road 
is  proposed  to  be  laid  out.     {Ijaws  1853,  ch.  174,  §  1.) 

An  application  to  the  commissioner  under  the  above 
provision  is  sufficient,  if  it  states  the  width,  location, 
courses  and  distances  of  the  road,  and  the  other  matters 
specified  by  the  section,  in  general  terms,  without  more 
precision  than  is  necessary  to  enable  the  owners  of  land 
to  know  what  part  of  their  property  is  intended  to  be 
taken,  and  to  enable  the  jury  to  determine  intelligently 
upon  the  necessity  of  the  road,  and  assess  the  damages. 
{People  V.  Taylor  J  34  Barb.  481.)  For  form  of  appli- 
cation, see  Appendix,  No.  87.) 

Jvry  to  be  called, — The  commissioner  or  commissioners, 
to  whom  such  application  shall  be  made,  shall,  thereupon, 
appoint  as  early  a  day  as  the  convenience  of  the  parties 
interested  will  allow,  when,  at  his  office  a  jury  will  be 
selected  for  the  purpose  of  determining  upon  the  neces- 
sity of  such  road,  and  to  assess  the  damages  by  reason  of 
the  opening  thereof.     {Id.  ^  2.) 

/ 
Copy  of  application  and  notice  to  be  delivered  to  appli- 
cant.— Such  commissioner  or  conunissioners  shall,  there- 
upon, deliver  to  the  applicant  a  copy  of  such  application, 
to  which  shall  be  added  a  notice  of  the  time  and  place 
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appointed  for  the  selection  of  such  jury,  addressed  to  the 
owners  and  occupants  of  such  land.  {Id.  §  3.)  (For 
form  of  notice,  see  Appendix  No.  88.) 

Service  of  notice  and  application, — ^The  applicant,  on 
receiving  such  copy  and  notice,  shall,  on  the  same  day  or 
the  next  day  thereafter,  cause  such  copy  and  notice  to  be 
served  upon  the  persons  to  whom  it  is  addressed,  by 
delivering  to  each  of  them  who  resides  in  the  same  town 
a  copy  thereof,  or  in  case  of  his  absence,  by  leaving 
the  same  at  his  dwelling  house,  and  upon  such  as  reside 
elsewhere,  by  depositing  in  the  post  office  a  copy  thereof 
to  each,  addressed  to  them  respectively  at  their  places  of 
residence,  and  paying  the  postage  thereon,  or,  in  case  of 
infant  owners,  by  like  services  upon  their  parent  or  guar- 
dian.    {Id.  §  4.) 

List  of  jurors. — ^At  such  time  and  place,  on  due  proof 
of  the  service  of  such  notice,  such  commissioner,  or  in  a 
town  where  there  are  more  than  one,  either  of  them  shall 
present  a  list  of  the  names  of  eighteen  persons,  residents 
of  said  town,  who  are  freeholders,  and  in  no  wise  of  kin 
to  such  applicant,  owner  or  occupant,  or  either  of  them, 
and  not  interested  in  such  lands.  {Id.  §  5,  as  amended 
in  1860,  ch.  468.) 

The  remainder  of  the  above  section  as  amended,  pro- 
viding for  an  appeal,  is  given  hereafter.  (For  form  of 
list,  see  Appendix  No.  89.) 

Certain  number  may  be  struck  from  list. — ^The  owners 
or  occupants  of  such  lands  may  strike  off  from  such  list 
any  number  of  names  not  exceeding  six;  the  applicant 
may,  in  like  manner,  strike  off  six  names  or  less,  and  the 
persons  whose  names  are  not  stricken  off,  or,  if  more  than 
six  names  are  left  upon  the  list,  then  the  six  persons, 
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whose  names  stand  first  upon  the  list,  shall  be  the  jury 
for  the  purpose  aforesaid.     (Id.  §  6.) 

Place  of  meeting. — The  commissioner  shall  then  appoint 
some  convenient  time  and  place  for  the  jury  to  meet  and 
be  sworn  in  the  premises,  and  shall  sunmion  them  accord- 
ingly.    {Id.  §  7.) 

Jvry  to  be  sworn. — If,  at  the  time  and  place  last  men- 
tioned, all  the  persons  named  as  such  jury  shall  meet, 
they  shall  be  sworn  well  and  truly  to  determine  as  to  the 
necessity  X)f  said  road,  and  to  assess  the  damages  by  reason 
of  the  opening  thereof;  if  one  or  more  of  such  six  per- 
sons shall  not  appear,  the  commissioner  shall  summon,  of 
the  bystanders  or  others,  so  many,  free  from  all  legal 
objections,  as  will  be  sufficient  to  make  the  number  six, 
who  shall  be  sworn  as  aforesaid.     (Id.  ^  8.) 

Commissioners  to  swear  jury. — Such  commissioner  is 
hereby  authorized  to  swear  the  jury,  and  to  administer 
any  oath  necessary  to  carry  this  act  into  effect.     (Id.  §  9.) 

Proceeding  of  jury. — ^The  jury  shall  view  the  premises, 
and,  after  hearing  the  allegations  of  the  parties  and  such 
witnesses  as  they  may  produce,  shall  proceed  to  deliberate 
and  make  up  their  verdict;  and,  if  they  shall  determine 
that  the  proposed  road  is  necessary,  they  shall  assess  the 
damages  to  the  person  or  persons  through  whose  land 
the  same  is  to  pass,  and  deliver  their  verdict,  in  writing, 
to  the  commissioners.  (Id.  §  10.)  (For  form  of  verdict, 
see  Appendix  No.  90.) 

In  determining  as  to  the  necessity  of  the  road,  and  in 
assessing  damages,  the  jury  should  proceed  as  in  case  of 
public  highways.  The  proceedings  in  such  cases  have 
been,  heretofore,  given. 
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Value  of  road  discontinued, — If  the  necessity  of  such 
private  road  has  been  occasioned  by  the  alteration  or  dis- 
continuance of  a  public  highway  running  through  the  lands 
belonging  to  the  same  person  or  persons,  through  whose 
lands  the  private  road  is  proposed  to  be  opened,  the  jury 
shall  take  into  calculation  the  value  of  the  road  so  discon- 
tinued, and  the  benefit  resulting  to  such  person  or  persons 
by  reason  of  such  discontinuance,  and  shall  deduct  the 
same  from  the  damages  assessed  for  the  opening  and  lay- 
ing out  of  such  private  road.     {Id.  §  11.) 

It  is  only  where  the  necessity  of  such  private  road  has 
been  occasioned  by  the  alteration  or  discontinuance  of  a 
public  highway,  running  through  lands  belonging  to  the 
same  person,  that  the  deduction  is  to  be  made. 

Proceedings  after  verdict, — ^The  commissioner  shall  annex 
to  such  verdict  the  application  mentioned  in  the  first  sec- 
tion of  this  act,  and  hand  the  same  to  the*  town  clerk,  who 
shall  file  the  same,  and  the  conmiissioner  or  conunissioners 
shall  lay  out  and  make  a  record  of  said  road,  as  described 
in  the  petition  of  the  applicant.     {Id.  §  12.) 

Proceeding  may  he  adjourned, — In  case  any  accident 
shall  prevent  any  of  the  proceedings  required  by  this  act 
to  be  done  on  the  day  assigned,  the  proceedings  may  be 
adjourned  to  some  other  day,  and  the  commissioner  shall 
publicly  announce  such  adjournment.     {Id,  ^  13.) 

Damages  to  be  paid  before  opening  road. — ^The  damages 
assessed  by  the  jury  shall  be  paid  by  the  party  for  whose 
benefit  the  road  is  laid,  before  the  said  road  shall  be  opened 
or  used.  But  in  case  the  assessors  of  said  town  shall  cer- 
tify that  the  necessity  of  such  private  road  was  occasioned 
by  the  alteration  or  discontinuance  of  a  public  highway, 
such  damages  shall  be  paid  by  said  town  and  refunded  to 
the  applicant.     {Id.  ^  14.) 
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Description  of  road  abandoned. — Whenever  any  public 
liighway,  or  any  part  thereof,  by  reason  of  alterations 
made  therein,  or  by  the  opening  of  a  new  road,  or  in  any 
other  way,  shall  be  abandoned  by  the  public,  and  is  no 
longer  used  as  a  public  road,  the  commissioners  or  com- 
missioner of  highways,  shall  file  in  the  town  clerk's  office 
of  the  town,  a  description  in  writing  signed  by  them  or 
him,  of  the  road  so  abandoned,  and  the  same  shall  there- 
upon be  discontinued.     {Id.  ^15.) 

Roods  along  division  lines. — Whenever  a  public  or  pri- 
vatiB  road  shall  be  laid  along  the  division  line  between  the 
lands  of  two  or  more  persons,  and  wholly  upon  one  side 
of  said  line,  and  the  lands  upon  both  sides  of  said  division ' 
line  shall  be  cultivated  or  improved ;  then  and  in  that  case 
the  person  owning  or  occupying  the  lands  joining  said  road 
shall  be  paid  for  building  and  maintaining  such  additional 
fence  as  he  may  be  required  to  build  or  maintain  by  reason 
of  the  laying  out  and  opening  said  road,  which  said  dam- 
ages shall  be  ascertained  and  determined  in  the  same 
manner  that  other  damages  are  now  ascertained  and  deter- 
mined in  the  laying  highways  or  private  roads.  {Id.  ^ 
16.) 

Appeals. — And  if  any  person  shall  consider  himself  ag- 
grieved by  the  said  decision  of  the  freeholders,  either  in  lay- 
ing out  or  closing  a  road,  he  may  within  sixty  days  after 
such  determination  shall  have  been  filed  in  the  office  of 
the  town  clerk,  appeal  to  the  county  judge  of  the  county 
in  the  same  manner  as  appeals  were  heretofore  allowed  to 
be  made  to  those  judges  under  title  first,  article  fourth, 
chapter  sixteenth,  part  first  of  the  Revised  Statutes.  {Last 
clause  of  section  6,  of  act  of  1853  as  amended  1860,  cA.  468.) 

The  coimty  judge  having  acquired  jurisdiction  by  the 
appeal,  becomes  vested  with  the  same  authority  to  dispose 
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of  such  appeal  in  the  maimer  provided  in  reference  to 
public  roads,  which  includes  the  appointment  of  referees. 
{We8t  V.  McGurUy  43  Barb.  198.)  For  the  manner  of 
proceeding  on  appeal,  see  heretofore  the  chapter  on  that 
subject. 

Repeal  of  certain  acts. — The  act  entitled  **  An  act  in 
relation  to  laying  out  private  roads,"  passed  March  eighth, 
eightQpn  hundred  and  forty-eight,  and  the  tenth  section  of 
the  act  entitled,  "  a'n  act  to  amend  an  act  entitled,  *  an  act 
to  reduce  the  number  of  town  officers,  and  town  and 
county  expenses,  and  to  prevent  abuses  in  auditing  town 
and  county  accounts,'  passed  May  tenth,  eighteen  hun 
dred  and  forty-five,i'  passed  December  fourteenth,  eighteen 
hundred  and  forty-seven,  are  hereby  repealed. 

For  what  purpose  road  to  be  used. — Every  such  private 
road,  when  so  laid  out,  shall  be  for  the  use  of  such  appli- 
cant, his  heirs  and  assigns;  but  not  to  be  converted  to  any 
other  use  or  purpose  than  that  of  a  road.  Nor  shall  the 
occupant  or  owner  of  the  land  through  which  such  road 
shall  be  laid  out,  be  permitted  to  use  the  same  as  a  road 
unless  he  shall  have  signified  his  intention  of  so  making 
use  of  the  same,  to  the  jury  or  commissioners  who  ascer- 
tained the  damages  sustained  by  laying  out  such  roads, 
and  before  such  damages  were  so  ascertained.  (1  B.  8. 
517,  ^  79.) 

If  the  occupant  of  the  land,  at  the  time  a  private  way 
is  laid  out,  does  not  signify  his  intention  to  make  use  of 
it,  so  that  the  damages  may  be  assessed  accordingly,  the 
person  on  whose  application  it  is  laid  out,  has  an  exclu- 
sive right  to  use  it,  and  may  maintain  trespass  on  the  case 
against  the  former,  for  injuries  done  by  his  using  it. 
{Lambert  v.  Hoke,  14  John.  383.) 
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Width  of  roads, — All  private  roads  to  be  laid  out  by 
the  commissioner,  shall  not  be  more  than  three  rods  wide. 
(1  JS.  S.  517,  §  80.) 

The  owner  of  4;he  lands  must  so  build  his  fence  as  to 
leave  the  road  the  full  width  as  laid  out  by  the  conunis- 
sioners;  he  cannot  build  a  Virginia  or  zig  zag  fence,  plac- 
ing the  center  on  the  exterior  lines  of  the  road  as  laid 
out,  with  the  angles  projecting  into  the  road.  But  a 
party  will  be  deemed  to  have  assented  to  such  location 
of  the  fences,  if  he  gave  his  consent  to  have  the  defend- 
ants' damages  assessed  with  reference  to  such  fence  as  was 
built,  or  if  he  permitted  the  fence  to  be  thus  built  with- 
out objection.  (Herrick  v.  Stover^  5  Wend.  580.) 

Cannot  go  on  adjoining  lands. — The  owner  of  the  pri- 
vate road  has  no  right  to  go  upon  the  adjoining  lands 
when  his  road  is  obstructed  or  impassable,  even  where 
the  road  was  so  obstructed  by  the  owners  of  such  adjoin- 
ing lands.  {Williams  v.  Safford,  7  Barb.  309.) 

6.  Right  of  Way  how  Pleaded. 

In  pleading  a  way  by  prescription  or  grant,  the  par- 
ticular grounds  of  the  title  must  be  set  forth,  and,  as  a 
way  of  necessity,  is  in  truth  nothing  else  but  a  way  by 
grant,  it  must  be  pleaded  in  the  same  manner;  and,  if  its 
origin  cannot  be  any  longer  traced,  must  be  claimed  by 
grant  or  prescription,  and  pleaded  as  such,  or,  in  some 
cases  as  a  non-existing  grant.  {Boyce  v.  Broum,  7  Baii. 
88.)  And  if  there  once  existed  unity  of  possession,  some 
authors  have  supposed  that  it  must  be  claimed  by  way  of 
grant.  The  better  opinion  now  is,  that  a  way  of  necessity 
cannot  be  pleaded  as  in  general  terms.  Indeed,  it  seems 
there  is  no  general  way  of  necessity,  without  specifying 
the  manner  whereby  the  land  over  which  it  is  claimed 


852  THE  LAW  OP  HIGHWAYS. 

becomes  charged  with  the  burden.  Such  was  the  decision 
in.  Bullard  v.  Harrison,  {i  M  <&  SeL  887.)  It  should  be 
alleged,  that  the  party  pleading  the  way  could  not  have 
gone  upon  his  own  land,  or  that  there  was  no  other  way* 
{Boyce  v*  Brown^  mpra^  and  oases  there  cited.) 
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CHAPTEE    XIX. 


FLANK  BOADS  AND  TURNPIKES. 


1.  Bow  ineofpomtad. 

S.  Maiiagein«nt  of  oompuiy. 

3.  AppUeation  to  mipenriton  for  laare  to 

coDstmot  rosd. 

4.  CommiMioiien  to  be  appointad. 

5.  Landft  how  to  be  procured. 

&  ProTisioo  in  ease  of  uring  highway. 

7.  CoDstrnetion  and  repair  of  roads. 

8.  Inspectors  to  be  appointed. 

9.  Ereetaon  of  gates. 


\0.  Of  tolls  and  their  collection. 

IL  Penalties  for  iiuuring  or  obstrocting. 

19L  Of  taxes  on  roads. 

IS.  Of  branch  roads  and  extensions. 

14.  Powers  of  pnrehasars  under  mortgage 

or  exeeutiott. 

15.  Actions  against  corporations  and  stock- 

holders. 
19.  Howdiscominnad. 


1.  How  Incorporated. 

> 

Any  number  of  persons,  not  less  than  five,  may  be 
formed  into  a  corporation,  for  the  purpose  of  construct- 
ing and  owning  a  plank  road,  or  turnpike  road,  by  com- 
plying with  the  following  requirements :  Notice  shall  be 
given  in  at  least  one  newspaper,  printed  in  each  county 
through  which  said  road  is  intended  to  be  constructed,  of 
the  time  and  place  or  places  where  books  for  subscribing 
to  the  stock  of  such  road  will  be  opened;  and  when  stock 
to  the  amount  of  at  least  five  hundred  dollars  for  every 
mile  of  the  road  so  intended  to  be  built,  shall  be  in  good 
faith  subscribed,  then  the  said  subscribers  may,  upon  due 
and  proper  notice,  elect  directors  for  said  company;  and, 
thereupon,  they  shall  severally  subscribe  articles  of  asso- 
ciation, in  which  shall  be  set  forth  the  name  of  the  com- 
pany, the  number  of  years  that  the  same  is  to  continue, 
which  shall  not  exceed  thirty  years  from  the  date  of  said 
articles,  whether  it  is  a  plank  road  or  a  turnpike,  which 
the  company  is  formed  to  construct;  the  amount  of  the 

23 
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capital  stock  of  the  company;  the  number  of  shares  of 
which  the  said  stock  shall  consist;  the  nmnber  of  direct- 
ors, and  their  names,  who  shall  manage  the  concerns  of 
the  company  for  the  first  year,  and  shall  hold  their  offices 
until  others  are  elected;  the  place  from  and  to  which  the 
proposed  road  is  to  be  constructed;  and  each  town,  city 
and  village  into  or  through  which  it  is  intended  to  pass, 
and  its  length,  as  near  as  may  be.  Each  subscriber  to  such 
articles  of  association^  shall  subscribe  thereto  his  name 
and  place  of  residence,  and  the  number  of  shares  of  stock 
taken  by  him  in  said  company.  The  said  articles  of  asso- 
ciation may,  on  complying  with  the  provisions  of  the  next 
section,  be  filed  in  the  office  of  the  Secretary  of  State, 
and,  thereupon,  the  persons  who  have  so  subscribed,  and 
all  persons  who  shall,  from  time  to  time,  become  stock- 
holders in  such  company,  shall  be  a  body  corporate,  by 
the  name  specified  in  such  articles,  and  shall  possess  the 
powers  and  privileges,  and  be  subject  to  the  provisions 
contained  in  titles  tliree  and  four,  chapter  18  of  tiie  first 
part  of  the  Bevised  Statutes.  {Lcmb  1847,  eh.  210,  §  1, 
as  amended  1849,  ch.  250,  §  13.) 

The  titles  of  the  Bevised  Statutes  referred  to  relate  to 
the  general  powers,  privileges  and  liabilites  of  corporar 
tions,  and  to  special  provisions  relating  to  certain  corpo- 
rations. 

Wfiat  defects  shall  not  invalidate. — ^By  clwpter  248 
of  laws  of  1862,  it  was  provided  that  no  plank  road  or 
turnpike  road  company,  corporation  or  association,  formed 
or  organized  under  the  above  act,  and  the  acts  amending 
the  same  shall  be  deemed  invalid,  or  to  have  forfeited  any 
of  its  powers,  rights  or  franchises,  by  reason  of  any  fiEdl- 
ure  on  the  part  of  such  company,  or  the  persons  organiz- 
ing the  same,  to  have  complied  with  the  requirements  of 
such  acts  in  the  formation  or  organisation  of  such  com- 
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pany,  as  to  the  number  of  stockholders  or  persons  who 
signed  the  articles  of  association  of  such  company  or  asso- 
ciation, or  in  the  publication  of  notices  in  the  organization 
thereof,  or  by.  reason  of  any  informality  or  defect  in  the 
signing  of  such  articles  of  association,  or  in  the  publica- 
tion of  the  notices  aforesaid;  and  the  stockholders,  officers 
and  creditors  of  every  such  company,  are  hereby  declared 
to  have  the  same  rights,  and  the  stockholders  to  be  sub- 
ject to  the  same  obligations  and  liabilities  as  if  such  com- 
pany had  strictly  complied  with  all  the  requirements  of 
the  law  aforesaid,  to  create  and  perfect  a  complete  body 
corporate;  provided  that  this  act  shall  only  apply  to  such 
companies  as  shall  have  attempted  an  organization,  and 
shall  have  actually  constructed  a  road  wholly  or  in  part, 
according  to  their  articles  of  association. 

Prelimi'naTy  subscription. — It  is  no  objection  to  the 
validity  of  a  subscription  to  the  capital  stock  of  a  com- 
pany oifganized  under  the  above  law,  that  it  was  made 
upon  a  separate  paper  which  only  a  portion  of  the  stock- 
holders had  subscribed;  there  having  been  several  similar 
papers  used  in  lieu  of  the  books,  required  by  the  act,  to 
be  opened  in  different  places  for  subscription.  Nor  is  it 
any  objection  to  the  validity  of  such  a  subscription,  or 
the  rights  of  the  company  subsequently  organized,  to 
maintain  an  action  upon  it,  that,  at  the  time  it  was  made 
there  was  no  company  in  existence.  {The  HamiUan^  <&c. 
Plank  Road  Co.  v.  Rice^  7  Barb.  157.) 

It  has,  however,  been  recently  decided  that  under  this 
act,  those  only  who  subscribe  the  articles  of  association 
can  be  compelled  to  pay  for  stock.  The  preliminary  sub- 
scription and  other  steps,  prior  to  the  signing  of  the  arti- 
cles of  association,  are  provisional  and  inchoate,  creating 
no  jfixed  right  and  imposing  no  obligation  on  the  parties. 
{Poughkeepsie  dk.  Plank  Road  Co.  v.  Ghiffin^  H  Jf.  Y. 


356  THE  LAW  OF  HIQHWATS. 

R.  150.)  In  the  case  of  The  Eastern  Plank  Road  Co. 
V.  Vavghn^  (14  N,  Y.  R.  546,)  where  the  defendant  signed 
an  instrument  stating  that,  for  value  received  he  promised 
to  pay  two  persons  named  a  specified  sum  for  the  purpose 
of  building  a  plank  road  between  two  places,  and  author- 
ized them  to  transfer  such  subscription  to  a  corporation 
thereafter  to  be  formed  for  that  purpose;  and  such  cor- 
poration was  afterwards  formed  and  the  subscription 
transfered  to  it.  It  was  held  that  the  defendant  was 
liable,  on  such  instrument,  in  an  action  by  the  corpora- 
tion to  recover  its  amount,  not  strictly  ajs  a  subscriber  for 
stock,  but  as  on  a  promise  resting,  for  its  consideration, 
upon  the  object  expressed  in  the  instrument,  and  the 
equitable  right  of  the  company  to  the  benefit  of  the  pro- 
mise in  furtherance  of  such  object  undertaken  in  so  far  at 
the  defendant's  request. 

Subscription  must  be  absoltde* — ^The  subscription  to  the 
stock  of  the  corporation  must  be  absolute.  Conditional 
subscriptions  are  void.  Thus,  where  the  plaintifi*'s  arti- 
cles of  association  provided  for  the  construction  of  the 
road  to  a  certain  point,  with  the  privilege  of  extending  it 
to  a  certain  other  point,  and  a  large  majority  of  the  stock, 
holders  became  such  by  subscribing  the  articles,  leaving 
such  extension  optional  with  the  directors,  and  the  defend- 
ant subsequently  signed  an  agreement  on  the  books  of 
the  company  to  take  twenty-five  shares  of  stock,  provided 
the  directors  would  make  such  extension,  such  agreement 
was  held  to  be  void  by  reason  of  the  condition  therein. 
{Fort  Edivard  <&c.  Plank  Road  Co.  v.  Payne^  15  If.  T. 
R.  583;  See  also  BuUernuts  (6c.  Turnpike  Co.  v.  North, 
1  Hill,  518.) 

Stockholders  may  be  directors.-^Whenever  the  whole 
number  of  stockholders  in  any  plank  road  company  or 
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turnpike  road  company  shall  not  exceed  the  number  of 
directors  specified  in  the  articles  of  association  of  such 
company,  each  stockholder  shall  be  in  fact  and  in  law  a 
director  of  such  company,  and  in  such  case  the  stock- 
holders shall  constitute  the  board  of  directors,  whatever 
may  be  their  number,  and  a  majority  thereof  shall  form 
a  quorum  for  the  transaction  of  business.  {Lau>8  1857, 
ch.  202.) 

Articles  of.  association^  where  to  be  filed. — Such  articles 
of  association  shall  not  be  filed  in  the  office  of  the  Secre- 
tary of  State,  until  five  per  cent,  on  the  amount  of  the 
stock  subscribed  thereto  shall  have  been  actually  and  in 
good  faith  paid  in  cash,  to  the  directors  named  in  such 
articles,  nor  until  there  is  endorsed  thereon,  or  annexed 
thereto,  an  affidavit  made  by  at  least  three  of  the  directors 
named  in  such  article,  that  the  amount  of  capital  stock 
required  by  the  first  section  has  been  subscribed,  and  that 
five  per  cent,  on  the  amount  has  actually  been  paid  in. 
{Laws  1847,  ch.  210,  %  2.)  ' 

Five  per  cent. — ^This  section  does  not  require  that  each 
subscriber  shall  pay  five  per  cent,  upon  his  subscription 
for  stock  before  the  articles  are  filed;  but  only  that  a  sum 
equal  to  five  per  cent,  on  the  gross  amount  of  the  sub- 
scription shall  be  paid.  {Eastern  Plank  Road  Co.  v. 
Vaxtghan^  17  Ni  Y.  H.  546;  Rensselaer  <6c.  Plank,  Road 
Co.  V.  Barton,  16  If.  T.  R.  457,  note. 

Proof  of  incorporation^  dc. — ^A  copy  of  any  article  of 
association  filed  in  pursuance  of  this  act,  with  a  copy  of 
the  affidavit  aforesaid  endorsed  thereon  or  annexed 
thereto,  and  certified  to  be  a  copy  by  the  Secretary  of 
this  State  or  his  deputy,  shall  in  all  courts  and  places  be 
presumptive  evidence  of  the  incorporation  of  such  com- 
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pauy,  and  of  the  facts  therein  stated.     {Laws  1847,  cA. 
210,  §  3.) 

Where  a  duly  certified  copy  of  the  articles  of  associa- 
tion and  affidavits  required  are  used  as  evidence,  other 
evidence  that  the  pajrment  of  the  five  per  cent,  was  made 
in  good  faith  and  in  cash  prior  to  the  filing  of  the  articles 
is  not  required,  unless  something  to  the  contrary  is  proved. 

Want  of  legal  organization  not  to  work  forfeitwre. — 
Every  company  formed  or  organized  under  the  act  enti- 
tled **  an  act  for  the  incorporation  of  companies  to  con- 
struct plank  roads,  and  of  companies  to  construct  turnpike 
roads,  passed  May  7, 1847;"  and  the  several  acts  amending 
the  same  shall  be  deemed  to  be  a  valid  corporation,  although 
such  company  may  not  have  complied  with  the  require- 
ments of  such  act  in  the  formation  and  organization  of 
such  company,  preparatory  to  the  construction  of  its  road, 
and  no  act  or  omission  on  the  part  of  any  such  company, 
or  of  its  corporate  powers  or  franchises,  unless  the  same 
was  willful  and  malicious;  but  thb  section  shall  not  affect 
or  impair  any  right  of  action  heretofore  accrued.  {Laws 
1854,  ch.  87,  ^  6.) 

Liability  of  stockholders. — ^The  stockholders  of  every 
company  incorporated  under  this  act  shall  be  liable,  in 
their  individual  capacity,  for  the  pajonent  of  the  debts  of 
such  company,  for  an  amount  equal  to  the  amount  of  the 
stpck  they  severally  have  subscribed  or  held  in  such  com- 
pany, over  and  above  such  stock,  to  be  recovered  of  the 
stockholder  who  is  such  when  the  debt  is  contracted,  or 
of  any  subsequent  stockholder;  and  any  stockholder  who 
may  have  paid  any  demand  against  such  company,  either 
voluntarily  or  by  compulaion,  shall  have  a  right  to  resort 
to  the  rest  of  the  stockholders  who  were  liable  to  contribu- 
tion; and  the  dissolution  of  any  company  shall  not  release 
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or  affect  the  liability  of  any  stockholder  which  may  have 
been  incurred  before  such  dissolution.  {Laws  1847,  cfu 
210,  §  44.) 

Debts  and  liabilities.— The  debts  and  liabilities  of  any 
company,  under  this  act,  shall  not  exceed  in  amount,  at 
any  one  time,  fifty  per  cent  of  the  amount  of  its  capital 
actually  paid  in,  and  if  such  debts  and  liabilities  shall  at 
any  time  exceed  such  amount,  the  stockholders  who  were 
such  at  tibe  time  any  excess  of  debts  or  liabilities  sliall  be 
created  or  incurred,  shall  be  jointly  and  severally  indi- 
vidually liable  for  such  excess,  in  addition  to  their  other 
individual  liability,  as  provided  in  this  act.  {Laws  1847, 
eh.  SIO,  §  45.) 

2.  Management  OF  Company. 

Board  of  directors. — ^The  business  and  property  of  such 
company  shall  be  managed  and  conducted  by  a  board  of 
directors,  consisting  of  not  less  than  five  nor  more  than 
•nine,  who,  after  the  first  year,  shall  be  elected  at  such 
time  and  place  as  shall  be  directed  by  the  by-laws  of  such 
coiporation,  and  public  notice  shall  be  given  of  the  time 
and  place  of  holding  such  election,  not  less  than  twenty 
•days  previous  thereto,  in  a  newspaper  printed  in  each 
county  in  or  through  which  the  road  of  such  company  is 
located.  The  election  shall  be  made  by  such  of  the  stock- 
holders as  shall  attend  for  that  purpose,  either  in  person 
or  by  proxy.  All  elections  shall  be  by  ballot;  and  each 
stockholder  shall  be  entitled  to  as  many  votes  as  he  shall 
own  shares  of  stock;  and  the  persons  having  the  greatest 
number  of  votes  shall  be  directors.  Whenever  any  vacancy 
shall  happen  in  the  board  of  directors,  such  vacancy  shall 
be  filled  for  the  remainder  of  the  year  by  the  remaining 
directors.  The  directors  shall  hold  their  office  for  one 
year,  and  until  others  are  elected  *  in  their  places.    No 
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person  shall  be  a  director  unless  he  is  a  stockholder  in  the 
company;  and  no  stockholder  shall  be  permitted  to  vote 
at  any  election  for  directors  on  any  stock  except  such  as 
he  has  owned  for  the  thirty  days  next  previous  to  the 
election.    (Lam  1847,  cTl  210,  §  38.) 

Stockholders  may  be  directors. — Whenever  the  whole 
number  of  stockholders,  in  any  plank  road  company  or  turn- 
pike road  company  shall  not  exceed  the  number  of  directors 
specified  in  the  articles  of  association  of  such  company, 
each  stockholder  shall  be  in  fact  and  in  law  a  director  of 
such  company,  and  in  such  case  the  stockholders  shall  con- 
stitute the  board  of  directors,  whatever  may  be  their  num- 
ber, and  a  majority  thereof  shall  form  a  quorum  for  the 
transaction  of  business.     (Laws  1857,  ch.  202.) 

By  section  47  of  the  act  of  1847,  chapter  210,  the  fol- 
lowing sections  of  the  Bevised  Statutes  are  made  appli- 
cable to  companies  formed  under  this  act: 

Annual  Election. — An  election  for  directors  shall  there-, 
after  be  annually  held,  on  the  same  day  of  the  same  month 
on  which  the  first  election  was  held;  and  at  each  election, 
including  the  first,  the  stockholders  present,  by  a  plurality 
of  votes,  shall  elect  by  ballot  three  persons  to  preside  at 
the  next  succeeding  election.    (1  It.  S.  578,  §  7.) 

How  if  not  held. — If  an  annual  election  shall  not  be  held 
on  the  day  fixed  by  law,  it  shall  be  held  in  the  same  man- 
ner and  with  like  effect,  on  some  early  day,  to  be  appointed 
by  the  directors  then  in  office,  who  shall  give  and  publish 
the  same  notice  thereof,  as  is  requiped  in  respect  to  the 
first  election;  and  who,  after  the  day  on  which  such  elec- 
tion ought  to  have  been  held,  shall  be  incapacitated  from 
doing  any  act  as  directors,  except  such  as  may  be  necessary 
to  give  effect  to  the  election  so  to  be  appointed.    (Id.  §  8.) 
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Duty  of  presiding  officer. — The  persons  presiding  at 
each  election  shall,  immediately  after  receiving  the  ballots, 
openly  estimate  the  votes,  and  thereupon  make  and  sub- 
scribe a  certificate  of  the  result.  Of  the  first  election  they 
shall  make  a  return  to  the  directors  chosen,  at  their  first 
meeting  thereafter.     {Id.  §  9.) 

Quorum. — ^Five  directors  shall  be  a  board  for  the  trans- 
action of  business,  and  the  acts  of  a  majority  of  the  board 
shall  bind  the  corporation.     {Id.  §  11.) 

Vacandea. — ^The  board  shall  supply  every  vacancy  that 
may  occur  in  the  office  of  director,  and  the  person  chosen 
shall  hold  his  office  until  the  next  annual  election.  They 
shall  also  supply  from  the  directors  every  vacancy  that 
shall  occur  in  the  office  of  president,  and  one  of  the  num- 
ber present  shall  be  chosen,  by  a  plurality  of  votes,  to 
preside  at  every  meeting  of  the  board  from  which  the 
president  shall  be  absent.     (1  R.  8.  579,  §  13.) 

Duties  and  powers  of  directors. — ^The  president  and 
directors  shall  have  power,  and  it  shall  be  their  duty; 

1.  To  meet  from  time  to  time,  at  such  place  as  they 
may  deem  expedient: 

2.  To  make  such  by-laws  rules  and  regulations,  as  in 
their  judgment  the  afiSsdrs  of  the  corporation  shall  require: 

3.  To  appoint  such  subordinate  officers,  artists  and 
workmen  as  they  shall  deem  necessary  to  execute  the 
business  of  the  corporation: 

4.  To  continue  to  receive  subscriptions  of  shares,  until 
their  whole  capital  stock  shall  be  subscribed,  imless  it 
shall  have  been  ascertained  that  a  less  sum  will  be  suf* 
ficient  to  fulfill  the  ends  of  the  incorporation: 

5.  To  demand  at  such  time  and  in  such  proportion  as 
they  shall  see  fit,  from  the  respective  stockholders,  the 
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sums  of  money  due  on  their  respective  shares,  tinder  pain 
of  the  forfeiture  of  such  shares,  and  of  all  previous  pay- 
ments thereon,  to  the  corporation: 

6.  To  declare,  by  a  by-law,  in  what  noanner,  and  under 
what  restrictions,  the  shares  of  their  capital  stock  shall  be 
transferable: 

7.  To  construct  complete,  and  keep  in  constant  repair, 
the  road,  with  all  the  necessary  building  and  appurte- 
nances, for  the  making  of  which  they  shall  be  incorporated: 

8.  To  keep  a  fair  and  just  account  of  all  tolls  received, 
and  of  all  moneys  disbursed,  and  deduding  costs  and 
charged,  to  make  and  declare  a  dividend  of  the  clear 
profits  and  income  of  the  road,  among  the  stockholders, 
on  the  first  Tuesday  of  May  and  the  first  Tuesday  of 
November,  in  every  year: 

9.  To  publish  a  notice  of  each  dividend,  in  one  or  more 
of  the  public  newspapers  printed  nearest  to  the  route  of 
the  road,  and  of  the  time  and  place  of  the  payment  thereof, 
and  to  pay  the  same  accordingly: 

10.  To  report  to  the  comptroller,  within  six.  months 
after  the  road  shall  be  completed,  an  account  of  the 
expenses  of  its  construction,  and  to  eadiibit  annually  to 
the  comptroller,  an  account  of  the  sums  arising  from  the 
tolls,  of  the  disbursements  and  of  the  dividends  actually 
made  within  the  year.  (1  R.  S.  579,  §  14.) 

No  company  organized  under  the  act  entitled,  **  An  act 
fdr  the  incorporation  of  companies  to  construct  plank 
roads,  and  of  companies  to  construct  turnpike  roads,'' 
passed  May  seventh,  eighteen  hundred  and  forty-seven, 
and  the  several  acts  amending  the  same,  shall  be  deemed 
to  have  forfeited  any  of  its  corporate  powers  or  franchises 
by  reason  of  the  omission  of  the  inspectors  of  election  for 
directors  in  any  such  company  to  take  the  oath  prescribed, 
prior  to  holding  said  election.    {Id.  §  6.) 
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Calls  on  stOGk. — ^The  directors  of  any  company  incorpo^ 
rated  under  this  act  may  require  payment  of  the  sums 
subscribed  to  the  capital  stock,  at  such  times,  and  in  such 
proportions,  and  on  such  conditions  as  they  shall  see  fit; 
under  the  penalty  of  the  forfeiture  of  their  stock  and  all 
previous  payments  thereon;  and  they  shall  give  notice  of 
the  payment  thus  required,  and  of  the  place  and  time, 
when  and  where  the  same  are  to  be  made,  at  least  thii-ty 
days  previous  to  the  payment  of  the  same,  in  one  newspa- 
per printed  in  each  county  in  or  through  which  their  road 
is  located,  or*by  sending  such  notice  to  such  stockholder 
by  mail,  directed  to  him  at  his  usual  place  of  residence. 
{Laws  1847,  ch.  210,  §  89.) 

Shares  transferable. — ^The  shares  of  any  company  formed 
imder  this  act,  shall  be  deemed  personal  property,  and 
may  be  transferred  as  shall  be  prescribed  by  the  by-laws 
of  such  company.  The  directors  of  every  such  company 
may,  at  any  time,  with  the  consent  of  a  majority  in  amount, 
of  the  stockholders  in  such  company,  provide  for  such 
increase  of  the  capital  stock  of  such  company  as  may  be 
necessary  to  finish  the  making  of  the  road  actually  *ootti- 
menced  and  partly  constrhcted,  but  the  whole  capital 
Btock  of  any  company  shall  not  exceed  five  thousand 
dollars  per  mile  for  each  mile  of  the  road*  {La^(»  1847, 
ch.  210,  §  40.) 

Annual  report. — ^It  shall  be  the  duty-  of  the  directors  of 
every  company  foilEned  under  this  act,  to  report  annually, 
to  the  Secretaty  of  State,  under  the  oath  of  any  two  of 
such  directors,  the  cost  of  their  road,  the  amount  of  all 
money  expended,  the  amount  of  their  capital  stock,  and 
how  much  actually  expended  on  such  road;  the  amount 
received  during  the  year  for  tolls,  and  from  other  sources, 
stating  each  separately,  the  amount  of  dividends  made, 
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and  the  amount  set  apart  for  a  reparation  fimd,  and  the 
amount  of  indebtedness  of  such  company,  specifying  the 
objects  for  which  the  indebtedness  accrued.    {Id.  §  41.) 

Office  of  company  to  be  located. — Within  two  weeks 
after  the  formation  of  any  company,  by  virtue  of  this  act, 
the  directors  thereof  shall  designate  some  place  within  a 
county  in  which,  according  to  the  articles  of  association  of 
such  company,  its  road,  or  some  part  thereof,  is  to  be  con- 
structed, as  the  office  of  such  company;  and  shall  give 
public  notice  thereof,  by  publishing  the  same  in  a  public 
newspaper,  published  in  such  county,  which  publication 
shall  be  continued  once  in  each  week,  for  three  successive 
weeks,  and  shall  file  a  dopy  of  such  notice  in  the  office  of 
the  county  clerk  of  every  county  in  which  any  part  of  such 
road  is  constructed  or  is  to  be  constructed.  And  if  the 
place  of  such  office  shall  be  changed,  like  notice  of  such 
change  shall  be  published  and  filed  as  aforesaid,  before  it 
shall  take  place,  in  which  notice  the  time  of  making  the 
change  shall  be  specified.  And  every  notice,  summons, 
declaration,  or  other  paper  required  by  law  to  be  served 
on  such  company,  may  be  served  by  leaving  the  same  at 
such  office  with  any  person  hitving  charge  thereof,  at  any 
time  between  nine  o'clock  in  the  forenoon  and  noon,  and 
between  two  and  five  o'clock  in  the  afternoon,  of  any  day 
except  Sunday.     (Id.  42.) 

List  of  stockholders  to  be  recorded. — It  shall  be  the  duty 
of  the  directors  of  any  such  company  to  cause  a  book  to  be 
kept  by  the  secretary,  treasurer  or  clerk  thereof,  contain, 
ing  the  names  of  all  persons,  alphabetically  arranged,  who 
are  or  shall,  within  six  years,  have  been,  stockholders  of 
such  company,  and  showing  their  places  of  residence,  tJie 
number  of  shares  of  stock  held  by  them  respectively,  and 
the  time  when  they  respectively  became  the  holders  of 
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such  shares;  which  book  shall,  from  nine  o'clock  in  the 
forenoon  until  noon,  and  from  two  o'clock  in  the  afternoon 
until  five,  on  every  day  except  Sunday  and  the  fourth  day 
of  July,  be  open  for  the  inspection  of  all  persons  who  may 
desire  to  examine  the  same,  at  the  office  of  such  company, 
and  any  and  every  person  shall  have  a  right  to  make 
extracts  from  such  book;  and  no  transfer  of  stock  shall 
be  valid  for  any  purpose  whatever,  except  to  render  the 
person  to  whom  it  shall  be  transferred  liable  for  the 
debts  of  the  company,  according  to  the  provisions  of  this 
act,  until  it  shall  have  been  entered  therein,  as  required 
by  this  section,  by  an  entry  showing  to  and  from  whom 
transferred,  Such  book  shall  be  presumptive  evidence  of 
the  facts  therein  stated,  in  favor  of  the  plaintiff  in  any 
suit  or  proceeding  against  such  company,  or  against  any 
one  or  more  stockholders,  or  against  such  company  and 
one  or  more  stockholders  jointly.  Every  officer  or  agent 
of  any  such  company  who  shall  neglect  to  make  any 
proper  entry  in  such  book,  or  shall  refrise  or  neglect  to 
exhibit  the  same,  or  show  the  same  to  be  inspected  and 
extracts  taken  therefrom,  as  provided  by  this  section, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  the  com- 
pany shall  forfeit  and  pay  to  the  party  injured,  a 
penalty  of  fifty  dollars  for  every  such  neglect  or  refusal, 
and  idl  the  damages  resulting  therefrom.  And  every 
company  that  shall  neglect  to  keep  such  a  book  open  for 
inspection  as  aforesaid,  shall  forfeit  to  the  people  the 
sum  of  fifty  dollars  for  every  day  it  shall  so  neglect,  to 
be  sued  for  and  recovered  in  the  name  of  the  people,  by 
the  district  attorney  of  any  county  in  or  through  which 
the  road  of  such  company  shall  be  constructed,  or  shall 
be  according  to  its  articles  of  association,  intended  to  be 
constructed,  and  when  so  recovered  the  amount  shall  be 
paid  in  equal  portions  to  every  county,  for  the  use  thereof. 
{Lam,  1847,  ch.  210,  §  48.) 
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Treasurer  to  prepare  anrmcU  f^alement. — The  treasurer 
of  every  plank  road  company  and  turnpike  company  shall, 
at  the  end  of  each  fiscal  year  of  said  company,  make  and 
prepare,  under  oath,  a  statement  of  the  a&irs  of  said 
company,  in  which  he  shall  state  the  amount  received  by 
said  company  during  the  year,  and  from  what  sources  the 
same  was  received,  stating  the  amount  received  from  each 
source  separately;  and  also  the  amount  expended  during 
the  year,  and  on  what  account  the  expenditures  were 
made,  and  the  items  of  said  expenditures,  and  shall  also 
state  the  amount  of  liabilities  of  said  company,  and 
amount  of  indebtedness  to  said  company.  Which  state- 
ment he  shall  exhibit,  at  all  seasonable  hours,  to  any 
stockholder  in  said  company,  on  being  requested  so  to  do, 
and  in  case  such  treasurer  shall  refuse  to  exhibit  such 
account  or  statement  as  aforesaid,  to  any  stockholder,  on 
request  as  aforesaid,  he  shall  forfeit,  and  pay  to  the  per- 
son making  such  request,  the  sum  of  five  dollars  for  each 
ofiTence,  to  be  recovered  in  any  court  having  cognizance 
thereof.    {Laroa  1855,  ch.  546,  §  8.) 

3.  Apfuoation  to  Sufbbvisobs  fob  Leave  to,  Constedgt 

BOAD. 

Whenever  any  such  company  shall  be  desirous  to  con- 
struct a  plank  road  or  turnpike  road,  through  any  part  of 
any  county,  it  shall  make  application  to  the  board  of  super- 
visors of  such  county,  at  any  meeting  thereof  legally  held, 
for  authority  to  lay  out  and  construct  such  road,  and  to 
take  the  real  estate  necessary  for  such  purpose;  and  the 
application  shall  set  forth  the  route  and  character  of  the 
proposed  road,  as  the  same  shall  have  been  described  in 
the  articles  of  association  filed  as  aforesaid.  Public  notice 
of  the  application  shall  be  given,  by  the  company,  previ- 
ous to  presenting  the  same  to  such  board,  by  publishing 
such  notice,  once  in  each  week  for  six  successive  weeks, 
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in  all  the  pablio  neirapapera  printed  in  such  county,  or  in 
three  of  such  newspapers,  if  more  than  three  are  pub* 
lished  in  such  county,  which  notice  shall  specify  the^  time 
when  such  application  will  be  presented  to  such  board, 
the  character  of  the  proposed  road,  and  each  town,  city 
and  village  in  or  through  which  it  is  proposed  to  con- 
struct the  same*    {Laws  1847,  eh.  210,  §  4.) 

Special  meetings  how  oalled. — ^If  such  company  shall 
desire  a  special  meeting  of  the  board  of  supervisors  for 
hearing  the  same,  any  three  members  of  such  board  may 
fix  the  time  of  such  meeting,  and  a  notice  thereof  shall 
be  served  on  each  of  the  other  supervisors  of  the  county, 
by  delivering  the  same  to  him  personally,  or  by  leaving 
it  at  his  place  of  residence,  at  least  twenty  days  before 
the  day  appointed  for  such  meeting.  The  expenses  of 
such  special  meeting,  and  of  notifying  the  members  of 
such  board  thereof,  shall  be  paid  by  such  company.    {Id. 

Owners  of  land  may  be  heard. — ^Upon  the  hearing  of 
the  said  application,  all  persons  residing  in  such  county, 
or  owning  real  estate  in  any  of  the  towns  through  which 
it  is  proposed  to  construct  such  road,  may  appear  and  be 
heard  in  respect  thereto.  Such  board  may  take  testimony 
in  respect  to  such  application,  or  may  authorize  it  to  be 
taken  by  any  judicial  officer  of  such  county,  and  it  may 
adjourn  the  hearing  from  time  to  time.    {Id.  §  6.) 

AjMent  of  supervisors. — ^If,  alter  hearing  such  applica- 
tion,  such  board  shall  be  of  the  opinion  that  the  public 
interests  will  be  promoted  by  the  construction  of  such 
road,  on  the  proposed  route,  as  shall  be  described  in  the 
application,  it  may,  if  a  majority  of  all  the  members 
elected  to  such  board  shall  assent  thereto,  by  an  order  to 
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be  entered  in  its  minutes,  authorize  such  company  to  con- 
struct such  a  road  upon  the  route,  specified  in  the  appli- 
cation, and  to  take  the  real  estate  necessary  to  be  used  for 
that  purpose;  a  copy  of  which  order,  certified  by  the  clerk 
of  fiuch  board,  the  said  company  shall  cause  to  be  recorded 
in  the  clerk's  office  of  such  county,  before  it  shall  proceed 
to  do  any  act  by  virtue  thereof.    {Id.  §  7.) 

4.   CoMMISsioNBRS  1X>  BE  APPOINTED  TO  LaT  OuT. 

Whenever  any  such  board  shall  grant  such  an  applica- 
tion, it  shall  appoint  three  disinterested  persons,  who  are 
not  the  owners  of  real  estate  in  any  town  through  which 
such  road  shall  be  proposed  to  be  constructed,  or  in  any  town 
adjoining  such  town;  commissioners  to  lay  out  such  road; 
the  said  commissioners  after  taking  the  oath  prescribed 
by  the  constitution,  shall  proceed  without  unnecessary 
delay  to  lay  out  the  route  of  such  road,  in  such  manner  as 
in  their  opinion  will  best  promote  the  public  interest;  they 
shall  hear  all  persons  interested  who  shall  apply  to  them 
to  be  heard;  they  may  take  testimony  in  relation  thereto; 
they  shall  cause  an  accurate  survey  and  description  to  be 
made  of  such  route  and  of  the  land  necessary  to  be  taken 
by  such  company  for  the  construction  of  such  road,  and 
the  necessary  buildings  and  gates,  they  shall  subscribe 
such  survey  and  acknowledge  its  execution  as  the  execu- 
tion of  deeds  is  required  to  be  acknowledged  in  order  that 
they  may  be  recorded,  and  they  shall  cause  such  survey 
to  be  recorded  in  the  clerk's  office  of  such  county.  If  such 
company  shall  intend  to  construct  its  road  continuously  in 
or  through  more  than  one  county,  such  application  shall 
specify  the  number  of  commissioners  which  the  company 
desire  to  have  appointed  to  lay  out  such  road,  which  shall 
not  exceed  three  for  each  county,  and  an  equal  number  of 
such  commissioners  shall  be  appointed  by  the  board  of 
supervisors  of  each  county  in  or  through  which  it  shall 
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be  proposed  to  construct  such  road;  but  the  whole  number 
of  such  commissioners  shall  not  be  less  than  three,  nor 
without  the  consent  of  such  company  shall  it  exceed  six, 
unless  the  number  of  counties  in  or  through  which  it  is 
proposed  to  construct  such  road  shall  exceed  that  number. 
And  the  commissioners  so  appointed  shall  lay  out  the 
whole  of  such  road,  and  shall  make  out  a  separate  survey 
of  so  much  thereof  as  lies  in  each  county,  which  shall  be 
subscribed  and  acknowledged  as  aforesaid,  and  recorded 
in  the  county  clerk's  office  of  such  county.  Such  company 
shall  pay  each  of  the  said  comnussioners  two  dollars  for 
every  day  spent  by  him  in  the  performance  of  his  duties 
as  such  conunissioner,  and  his  necessary  expenses.  {L(xw8 
1847,  ch.  210,  §  8.) 

Oonmdmoners  to  determine  width* — ^The  conunissioners 
appointed  by  the  board  of  supervisors,  as  provided  in  the 
eighth  section  of  the  act  to  provide  for  the  incorporation 
of  companies  to  construct  plank  roads,  and  of  companies 
to  construct  turnpike  roads,  passed  May  7th,  1847,  are 
hereby  authorized  in  laying  out  a  plank  road,  to  determine 
the  distance  that  the  outer  limits  of  the  road  shall  be 
apart,  as  they  may  judge  necessary,  provided,  in  no  case 
shall  the  company  take  more  than  four  rods  in  width, 
except  by  the  voluntary  sale  of  the  same  to  the  company. 
{Laws  1848,  ch.  360,  §  1.) 

5.  Lands,  how  to  be  Prooubed. 

Lands,  how  to  be  procured. — ^Any  company  formed  under 
the  provisions  of  chapter  210  of  the  laws  of  1847,  enti- 
tled "  An  act  to  provide  for  the  incorporation  of  companies 
to  construct  plank  roads  and  companies  to  construct  turn- 
pike roads,"  may  procure  by  purchase  or  gift  from  the 
owners  thereof,  any  lands  necessary  for  the  construction 
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of  so  much  of  its  oontemplated  road  as  shall  be  intended 
to  be  constructed  in  any  county.  They  may  also  procure 
by  agreement  from  the  officers  named  in  the  26th  section 
of  said  chapter,  the  right  to  take  and  use  any  part  of  any 
public  highway,  necessary  for  the  construction  of  so  much 
of  said  road  as  shall  be  intended  to  be  constructed  in  such 
county;  and  when  any  such  company  shall  have  procured 
all  the  lands  necessary  to  be  used  for  the  construction  of 
its  road  in  such  county,  and  the  right  to  take  and  use  such 
parts  of  the  public  highways  in  such  county  as  shall  be 
necessary  for  that  purpose,  such  company  may  construct 
so  much  of  its  road  as  shall  be  intended  to  be  constructed 
in  such  county,  without  making  the  application  mentioned 
in  the  fourth  section  of  the  said  chapter.  {Laws  1847,  cfu 
398,  %  1.) 

Survey  to  be  made. — ^Before  proceeding  to  construct 
such  part  of  its  road  as  provided  in  the  first  section  of 
this  act,  such  company  shall  cause  an  accurate  survey  of 
such  part  to  be  made  by  a  practical  surveyor,  signed  by 
its  president  an(^ secretary,  acknowledged  by  them  as  con- 
veyances of  real  estate,  are  required  to  be  acknowledged 
in  order  to  be  recorded,  and  recorded  in  the  county  clerk's 
office  of  such'  county.  It  shall  also,  before  proceeding  to 
cpnstruct  such  part  of  its  road,  procure  in  manner  pro- 
vided by  the  said  chapter,  from  the  board  of  supervisors 
of  every  other  county,  if  any  there  be,  in  which  any  por- 
tion of  its  road  is  intended  to  be  constructed,  authority  to 
construct  the  same  through  such  other  county;  but  in  such 
case,  the  commissioners  appointed  to  survey  and  lay  out 
the  road  of  such  company,  shall  not  be  required  to  sur- 
vey and  lay  out  that  portion  of  it  intended  to  be  constructed 
in  the  county,  in  which  such  company  shall  have  procured 
the  lands,  and  the  right  to  take  and  use  the  public  high* 
ways  necessary  for  its  construction  as  aforesaid  {Id.  §  2.) 
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Where  highways  are  used. — When  any  such  company, 
by  virtue  of  the  provisions  of  this  act,  shall  have  procured 
the  lands,  and  the  right  to  take  and  use  the  parts  of  any 
highways  necessary  to  construct  its  road  in  any  county, 
and  shall  have  constructed  the  same  without  making  the 
application  mentioned  in  the  fourth  section  of  the  said 
chapter,  it  shall  possess  the  same  rights,  powers  and  privi- 
leges, and  be  subject  to  the  same  duties  and  liabilities  in 
respect  to  its  road,  and  the  part  thereof  so  constructed, 
as  if  such  application  had  been  made,  and  all  the  proceed- 
ings of  such  company  had  been  had,  pursuant  to  the  pro- 
visions of  the  said  chapter,  (/d.  §  3.) 

Savinff  clattse, — Nothing  in  this  act  contained  shall  be 
deemed  or  construed  to  authorize  the  laying  out  or  con- 
structing of  any  road  in  the  cases  specified  in  section  nine 
of  chapter  210,  of  the  laws  of  1847,  nor  to  authorize  the 
bridging  or  obstructing  of  any  stream  navigable  by  ves- 
sels  or  steamboats.  {Id.  §  4.) 

Throvgh  orchards^  (6c. — ^No  such  road  shall  be  laid  out 
through  any  orchard,  to  the  injury  or  destruction  of  fruit 
trees,  or  through  any  garden,  without  the  consent  of  the 
owner  thereof,  if  such  orchard  be  of  the  growth  of  four 
years  or  more,  or  if  such  garden  has  been  cultivated  four 
years  or  more  before  the  laying  out  of  such  road,  nor 
shall  any  such  road  be  laid  out  through  any  dwelling 
house  or  buildings  Connected  therewith,  or  any  yards  or 
enclosures  necessary  for  the  use  and  enjoyment  of  such 
dwelling,  without  the  consent  of  the  owner,  nor  shall  any 
such  company  bridge  any  stream  where  the  same  is  navi- 
gable by  vessels  or  steamboats,  or  in  any  manner  that  will 
prevent  or  endanger  the  passage  of  any  raft  of  twenty- 
five  feet  in  width.  {Latos  1847,  ch.  210,  §  9.) 
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The  rules  as  to  laying  out  turnpike  road  or  plank  road 
through  orchard,  gardens,  yard,  Ac,  are  similar  to  those 
in  cases  of  ordinary  liighways.  (See  ante  ch.  VIII.) 

Roadway  of  turnpike. — No  plank  road  shall  be  made 
on  the  roadway  of  any  turnpike  company,  without  the 
consent  of  such  company,  and  any  plank  road  company 
formed  under  this  act,  shall  have  power  to  contract  with 
any  turnpike  company  connected  therewith,  for  the  pur- 
chase of  the  roadway  or  part  of  the  roadway,  or  the  stock 
of  such  turnpike  company,  on  such  terms  as  may  be  mu- 
tually agreed  upon;  and  in  case  the  purchaj^e  of  such 
stock  of  such  turnpike  road  company,  such  stock  shall  be 
held  by  such  plank  road  company  for  the  benefit  of  the 
stockholders  of  such  plank  road  company,  in  proportion 
to  the  amount  of  stock  held  by  each  stockholder  in  such 
plattk  road  company  at  the  time  of  such  purchase,  or  at 
any  time  afterwards.  Upon  and  after  the  purchase  of  the 
whole  of  the  stock  of  such  turnpike  road  company  by  such 
plank  road  company,  the  directors  of  such  plank  road  com- 
pany, for  the  time  being,  and  their  successors,  shall  be  the 
sole  directors  of  such  turnpike  road  company,  and  shall 
manage  the  a&irs  thereof,  pursuant  to  the  charter  of  such 
turnpike  road  company,  and  shall  render  an  account  of 
the  same  annually  to  the  stockholders  of  such  plank  road 
company.  In  case  of  a  dissolution  of  Buch  plank  road 
company,  the  stockholders  of  such  plank  road  company 
at  the  time  of  such  dissolution,  shall  be  the  stockholders 
of  such  turnpike  road  company,  in  proportion  to  the 
amount  of  stock  held  by  each  in  said  plank  road  com- 
pany; and,  from  thenceforward,  the  stock  of  such  turn- 
pike road  company  shall  be  deemed  divided  into  shares 
equal  in  number  to  the  shares  of  stock  of  such  late  plank 
road  company,  and  scrip  therefor  shall  be  issued  accord- 
ingly to  each  of  the  last  stockholders  of  such  plank  road 
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company;  whereupon  the  officers  of  such  turnpike  road 
'  company  shall  be  the  same  in  number  and  power,  as  pro- 
vided for  iji  the  charter  of  such  turnpike  road  company, 
and  shall  be  chosen  by  such  former  stockholders  of  such 
plank  road  company  or  their  assigns,  each  share  of  stock 
as  above  provided  for,  entitling  the  holder  thereof  to  one 
vote.  After  such  purchase  of  the  stock  of  such  turnpike 
road  company,  and  prior  to  the  dissolution  of  such  plank 
road  company,  the  assignment  of  stock  in  said  plank 
road  company  shall  carry  with  it  its  proportional  amount 
of  the  stock  in  such  turnpike  road  company,  and  entitle 
the  holder  thereof  to  his  share  of  the  dividends  derived 
from  such  turnpike  road.  Whenever  a  plank  road  shall 
be  made  as  provided  in  this  act,  on  or  adjoining  a  route 
of  any  turnpike  road,  the  company  owning  such  turnpike 
road  is  authorized  to  abandon  that  portion  of  their  road 
on  or  adjoining  the  route  of  which  a  plank  road  is  actually 
constructed  and  used;  but  nothing  herein  contained  shall 
be  so  construed  as  to  prevent  any  plank  road  from  cross- 
ing any  turnpike  road,  nor  any  turnpike  road  from  cross- 
ing any  plank  road.  {Lcewa  1847,  ch.  210,  §  10,  as  amended 
1857,  ch.  643.) 

Oompany  may  take  poMeasion. — ^The  route  so  laid  out 
and  surveyed  by  the  said  cdnunissioners  shall  be  the  route 
cPf  such  road,  and  such  company  may  enter  upon,  take  and 
hold,  subject  to  the  provisions  of  this  act,  all  such  lands  as 
the  said  survey  shall  describe  as  being  necessary  for  the 
construction  of  such  road  and  the  necessary  buildings  and 
gates.  But  before  entering  upon  any  of  such  lands  the 
company  shall  purchase  the  same  of  the  owners  thereof, 
or  shall,  pursuant  to  the  provisions  of  this  act  acquire  the 
right  to  enter  upon,  take  and  hold  the  same.  {Laws  1847, 
ch.  210,  §  11.) 
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Where  land  cannot  be  purchased. — ^If  any  owner  of  such 
land  shall,  from  any  cause,  be  incapable  of  selling  the 
same,  or  if  such  company  can  not  agree  with  him  for  the 
purchase  thereof,  or  if  after  diligent  inquiry  the  name  or 
residence  of  any  such  owner  cannot  be  ascertained,  the 
company  may  present  to  the  first  judge  or  county  judge  of 
the  county  in  which  the  lands  of  such  owner  lie,  a  petition, 
setting  forth  the  grounds  of  the  application,  a  description 
of  the  lands  in  question,  and  the  name  of  the  owner,  if 
known,  and  the  means  that  have  been  taken  to  ascertain 
the  name  and  residence  of  such  owner,  if  his  name  and 
residence  have  not  been  ascertained,  and  praying  that  the 
compensation  and  damages  of  the  owner  of  the  lands 
described  in  the  petition  may  be  ascertained  by  a  jury. 
Such  petition  shall  be  verified  by  the  oath  of  at  least  two 
of  the  directors  of  the  company,  and  if  it  shall  allege  that 
the  name  or  residence  of  any  owner  is  unknown,  it  shall 
be  accompanied  by  affidavits  proving  to  the  satisfaction  of 
the  said  judge  that  all  reasonable  efforts  have  been  made 
by  the  company  to  ascertain  the  name  and  residence  of 
any  owner  whose  name  or  residence  is  unknown.  [Id. 
§12.) 

Goj^e  to  be  submitted  to  jury. — On  receiving  such  peti- 
tion, the  said  judge  shall  appoint  a  time  for  drawing  such 
jury,  which  shall  be  drawn  from  the  grand  jury  box  of  the 
county  by  the  clerk  thereof,  at  his  office.  At  least  four- 
teen days'  notice  of  the  time  and  place  of  such  drawing 
shall  be  served  personally  upon  each  owner  of  lands 
described  in  the  petition,  who  shall  be  known  and  reside 
in  the  county  where  the  lands  lie,  or  by  leaving  the  same 
at  his  residence,  and  such  notice  shall  be  served  on  all 
other  owners  in  the  manner  aforesaid,  or  by  putting  the 
same  in  the  post  office  directed  to  them  at  their  respective 
places  of  residence,  and  paying  the  postage  thereon,  or  by 
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publishing  the  same  once  in  each  week  for  two  successive 
weeks  in  a  newspaper  printed  in  such  county,  the  first  of 
which  publications  shall  be  at  least  fourteen  days  before 
such  drawing.     {L(XU)8  1847,  ch.  210,  §  13.) 

In  case  of  married  women,  infants,  &c. — ^In  case  any 
lands  described  in  such  petition  shall  be  owned  by  a  mar- 
ried woman,  infant,  idiot  or  insane  person,  or  by  a  non- 
resident of  the  state,  the  said  judge  shall  appoint  some 
competent  and  suitable  person,  having  no  interest  adverse 
to  such  owner,  to  take  care  of  the  interests  of  such  owner 
in  respect  to  the  proceeding  to  ascertain  such  compensa- 
tion and  damages.  And  all  such  notices  as  are  required 
fo  be  served  on  any  owner  residing  in  such  county  shall 
be  served  upon  the  person  so  appointed  in  like  maqner 
as  on  such  owner;  but  any  person  so  appointed  to  take  care 
'  of  the  interests  of  any  such  non-residents,  may  be  super- 
seded by  him.    {Id.  %  14.) 

Duty  of  jtidffe. — ^The  said  judge  shall  attend  such  draw- 
ing and  shall  decide  upon  any  challenge  miade  to  any  juror  ' 
drawn  by  any  person  interested.  Twenty-four  competent 
and  disinterested  jurors,  and  as  many  more  as  the  said 
judge  shall  direct,  shall  be  drawn;  the  clerk  shall  make, 
certify  and  deliver  to  the  judge,  and  to  any  party  requir- 
ii^  ihe  same,  a  list  of  them,  and  the  ballots  drawn  shall 
be  returned  to  the  box.  The  said  judge,  if  he  shall  deem 
it  necessary,  may  at  any  subsequent  time  direct  the  draw- 
ing of  an  additional  number  of  jurors,  and  they  shall  be 
drawn,  and  all  proceedings  in  relation  to  such  draw- 
ing shall  be  had  in  the  manner  hereinbefore  provided. 
Before  proceeding  to  draw  any  such  jury  the  company 
shall  furnish  to  the  said  judge  proof,  by  affidavit,  satis- 
factory to  him,  of  the  time  and  manner  of  serving  and  pub- 
lishing notice  of  such  drawing,  which  affidavit  shall  be 


376  THE  LAW  OF  HIGHWATS. 

filed  in  such  clerk's  office;  and  no  such  jury  shall  be  draTm 
unless  it  shall  appear  to  the  satisfaction  of  the  said  judge 
that  the  provisions  of  this  act  in  respect  to  giving  notice 
of  such  drawing  have  been  complied  with.     (Id.  §  15.) 

Jurors  to  be  drawn. — ^From  the  jurors  to  drawn  the 
said  judge  shall  draw  as  many  as  he  shall  deem  necessary 
to  secure  the  attendance  of  twelve;  and  he  shall  issue  his 
precept,  directed  to  the  sheriff  of  such  coimty,  either  of 
his  deputies,  or  any  constable  of  such  county,  to  summon 
the  jurors  so  drawn  by  the  said  judge,  to  attend  at  the 
time  and  place  therein  specified,  to  ascertain  such  compen- 
sation and  damages.  And  he  may,  from  time  to  time,  in 
case  of  the  absence  or  inability  to  serve  of  any  juror 
directed  to  be  summoned,  draw  and  direct  to  be  summoned 
as  aforesaid,  as  many  as  may  be  necessary  in  his  opinion 
to  secure  the  attendance  of  twelve. — (§  16.) 

Jurors  when  and  Jvofw  summoned. — ^Every  juror  named 
in  any  such  precept  shall,  at  least  four  days  before  the 
day  therein  specified  for  his  attendance,  be  summoned 
personally,  or  by  leaving  at  his  residence,  a  notice  con- 
taining the  substance  of  such  precept.  The  officer  serving 
such  precept  shall  return  it  to  the  said  judge,  with  an 
affidavit  of  the  manner  of  serving  the  same,  and  of  the  dis- 
tance necessarily  traveled  by  him  for  that  purpose:  and 
such  officer  shall  receive  for  making  such  service,  six  cents 
a  mile  for  the  distance  so  traveled.     {Id.  §  17.) 

Penalty  for  neglect. — ^Every  juror  so  summoned,  who 
shall  neglect  or  refuse  to  attend  or  serve,  in  pursuance  of 
such  summons,  shall  be  liable  to  the  same  penalties  as  in 
case  of  such  neglect  or  refusal  of  a  person  duly  summoned 
as  a  juror  in  a  court  of  record,  and  may  be  excused  by  the 
said  judge  from  attending  or  serving  for  reasons  for  which 
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such  juror  might  be  so  excused  if  summoned  as  a  juror  in 
such  court.  Every  juror  attending  shall  be  entitled 
therefor  to  one  dollar  a  day,  and  his  reasonable  and  neces- 
sary expenses,  to  be  paid  by  the  company.     {Id.  §  18.) 

8vbpoenaing  witnesses. — On  the  application  of  any  party 
interested,  any  judge  or  justice  of  the  peace  may  issue  a 
subpoena  requiring  witnesses  to  attend  before  such  jury, 
and  such  subpoena  shall  have  the  same  force  and  effect; 
and  witnesses  duly  subpoenaed  by  virtue  thereof,  and 
refusing  or  neglecting  to  obey  the  same,  shall  be  subject 
to  the  same  penalties  and  liabilities  as  though  the  sub- 
poena were  issued  from  a  court  of  record,  in  a  suit  pending 
therein.    {Id.  ^  19.) 

Notice  to  owners  of  land. — The  time  and  place  of  meet- 
ing of  the  jury,  to  ascertain  such  compensation  and  dam- 
ages, may  be  fixed  by  the  said  judge,  by  an  order  to  be 
made  by  him  at  any  time  after  receiving  such  petition; 
and  notice  thereof  shall  be  served  on  the  owners  whose 
lands  are  described  in  the  petition,  as  follows:  on  any 
owner  residing  in  the  county,  or  within  fifteen  miles  of  th^ 
lands  in  question  owned  by  him,  personally,  or  by  leaving 
the  same  at  his  residence,  at  least  fourteen  days  before  the 
time  so  fixed;  on  any  other  owner  residing  within  this 
state,  and  whose  residence  is  known,  in  the  manner  afore- 
said, or  by  putting  the  notice  into  the  post-office,  directed 
to  him  at  his  place  of  residence,  and  paying  the  postage 
thereon:  on  any  owner  residing  out  of  the  state,  and  not 
within  fifteen  miles  of  the  lands  in  question,  owned  by 
him,  by  putting  the  notice  in  the  post-office,  directed  and 
paid  as  aforesaid,  at  least  forty  days  before  the  time  so 
fixed;  and  on  owners  whose  residence  is  unknown,  by  pub- 
lishing the  notice  once  in  each  week,  for  six  successive 
weeks,  in  one  of  the  public  newspapers  printed  in  the 
county.    {Id.  §  20.) 
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Dvty  of  Jvry. — ^The  jurors  so  summoned,  shall  meet  at 
the  time  and  place  fixed  by  the  said  judge  for  that  purpose, 
and  shall  be  sworn  by  him  to  diligently  inquire  and  ascer- 
tain the  cumpensation  and  damages  which  ought  justly  to 
be  paid  for  the  lands  described  in  the  petition,  or  for  those 
of  them  in  respect  to  which  they  shall  be  called  upon  to 
inquire,  to  the  owners  thereof,  and  for  taking  the  same  for 
such  road,  and  faithfully  to  perform  their  duty  as  such 
jurors,  according  to  law,     {Id.  §  21.) 

Dvty  of  Judge. — ^The  said  judge  shall  attend  auch 
jurors,  shall  administer  oaths  to  witnesses  called  before 
them,  shall  take  minutes  of  the  testimony  given,  and 
admissions  of  the  parties  made  before  them,  shall  advise 
such  jury  as  to  the  law  applicable  to  any  case  that  may 
arise,  shall  receive,  certify  and  return  to  the  county  clerk's 
office  the  verdicts  agreed  upon  by  them,  and  while  so 
attending,  shall  have  all  the  powers  possessed  by  a  court 
of  record  when  trying  issues  of  fact  joined  in  civil  cases. 
{Id.  k  23.) 

Damages. — ^If'he  jury,  after  hearing  the  parties,  and  view- 
ing the  lands  in  question,  in  each  case,  shall,  by  a  verdict, 
ascertain  and  determine  the  compensation  and  damages  that 
ought  to  be  paid  to  the  owner  for  the  land,  to  be  taken 
by  the  company,  and  for  taking  the  same  for  such  road, 
and  also  the  amount  that  ought  to  be  paid  to  him  for  the 
time  spent,  and  necessary  expenses  incurred  by  him  in 
respect  to  the  proceedings,  to  ascertain  and  determine 
such  compensation  and  damages,  of  which  time  and 
expenses  a  bill  of  items  shall  be  presented  to  the  jury, 
verified  by  the  oath  of  the  owner  or  his  agent,  and  such 
compensation  and  damages  shall  be  ascertained  and  deter- 
mined without  any  deduction  on  account  of  any  real  or 
supposed  benefit  which  the  owners  of  such  lands  may 
derive  from  the  construction  of  such  road     {Id.  §  23.) 
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Proof  of  notice. — Such  jury  shall  not  proceed  to  a 
hearing  in  any  case  until  the  company  shall  have  pro- 
duced to  the  said  judge,  satisfactory  proof  by  affidavit, 
that  the  notice  of  the  meeting  of  the  jury  has  been 
given  in  such  case,  according  to  the  provisions  of  this 
act;  and  such  affidavit  shall  be  attached  to  and  filed 
with  the  certificate  of  the  verdict  in  the  case.  And  on 
any  such  hearing,  no  evidence  or  information  shall  be 
given,  nor  any  statement  made  to  the  jury,  of  any  propo- 
sition by,  or  negotiation  between  the  parties  or  their 
agents,  in  respect  to  any  such  lands,  or  such  compensation 
or  damages,  nor  shall  any  such  petition  contain  any  such 
statement  or  information.    {Id.  %  24.) 

Jvry  to  make  certificate. — Such  jury,  finding  any  such 
verdict,  sliall,  after  agreeing  upon  the  same,  make  a  cer- 
tificate thereof,  and  sign  and  deliver  the  same  to  the  said 
judge;  and  shall  embrace  therein  a  particular  description 
of  the  land,  in  respect  to  which  it  is  found.  Such  certifi- 
cate may  include  one  or  more  verdicts,  in  the  discretion  of 
the  jury.  Every  such  certifi.cate  shall  be  certified  by  the 
judge  to  have  been  made  by  such  jury,  and  shall  be 
recorded  in  the  records  of  deeds  in  the  clerk's  office  of  the 
county  where  the  lands  therein  described  shall  lie,  at  the 
expense  of  the  company.    {Id.  %  25.) 

New  trial  may  be  applied  for. — Any  party  interested  in 
any  such  verdict  may,  within  twenty  days  after  being  noti- 
fied of  the  rendition  thereof,  apply  to  the  Supreme  Court 
for  anew  trial,  and  it  may  be  granted  upon  such  terms  as 
to  the  costs  of  the  application  and  of  the  first  trial,  as  that 
court  shall  deem  reasonable.  If  a  new  trial  shall  be 
granted,  a  jury  shall  be  drawn  therefor,  and  the  same  pro- 
ceedings shall  be  had  as  are  hereinbefore  provided.  {Laws 
1847,  eh.  210,  k  ^7.) 


380  THE  LAW  OF  HIGHWATS. 

Money  when  to  be  paid. — ^Within  forty  days  after  the 
rendition  of  any  such  verdict,  if  a  new  trial  shall  not  be 
applied  for,  the  company  shall  pay  to  the  person  entitled 
to  receive  the  same,  the  amount  thereof,  or  shall  make  a 
legal  tender  thereof  to  him,  if  he  shall  refuse  to  receive 
the  same;  and  the  company  may  thereupon  enter  upon 
the  lands  in  respect  to  which  such  verdict  was  rendered, 
and  take  and  hold  the  same  to  it  and  its  assigns,  so  long 
as  it  shall  be  used  for  the  purposes  of  such  a  road  as  such 
company  was  formed  to  construct.    {Id.  §  28.) 

Provision  in  case  of  n(m-re9idents.^If  any  person  enti- 
tled to  receive  the  amount  of  any  such  verdict  be  not  a 
resident  of  this  state,  or  cannot  be  found  therein  after  dil- 
ligent  search,  the  company  may  furnish  to  the  said  judge 
satisfactory  proof,  by  affidavit,  of  such  fact,  and  he  shall 
thereupon  make  an  order  that  the  amount  of  such  verdict 
be  paid  to  the  treasurer  of  the  county  in  which  the  lands 
lie,  in  respect  to  which  such  verdict  was  found,  for  the 
use  of  such  owner,  and  that  notice  of  such  payment  shall 
be  given  by  publishing  the  same  once  in  each  week,  for 
six  successive  weeks,  in  a  newspaper  published  in  the 
county.  On  satisfactory  proof  being  made  to  the  said 
judge,  by  affidavit,  within  three  months  from  the  time  of 
making  the  last  mentioned  order,  of  such  payment  and 
publication,  he  shall  make  an  order  authorizing  the  com- 
pany to  take  and  hold  the  land  in  respect  to  which  such 
verdict  was  rendered,  in  the  same  nlner  and  with  the 
same  effect  as  if'  such  payment  had  been  made  to  the 
owner  personally.  The  affidavit  and  orders  mentioned  in 
this  section,  and  all  other  affidavits  and  orders  made,  and 
precepts  issued  in  the  course  of  the  proceedings  under  this 
act,  in  relation  to  the  acquisition  of  the  land  to  be  used 
for  such  road,  shall  be  filed  in  the  county  clerk's  office, 
and  all  such  orders  shall  be  recorded  by  such  clerk  in  the 
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records  of  deeds,  at  the  expense  of  the  company.     {Id. 

Whm  moT%ey  may  be  deposited. — ^If  any  owner  shall 
apply  for  a  new  trial,  the  company,  upon  depositing  the 
amount  of  the  verdict  sought  to  be  set  aside,  in  such  man- 
ner as  the  said  judge  shall,  upon  hearing  the  parties, 
direct,  in  trust  that  the  same,  or  so  much  thereof  as  the 
said  owner  shall  be  entitled  to  receive,  shall  be  paid  to 
him  on  demand,  and  on  giving  such  security,  by  bond,  as 
judge  shall  approve,  for  the  payment  to  such  owner  of 
any  sum  which  he  may  be  entitled  to  receive  from  the 
company,  in  respect  to  the  land  in  question,  by  reason  of 
any  verdict  or  the  judgment  of  any  court,  for  such  com- 
pensation, damages,  costs  and  expenses,  the  company  may 
enter  upon  and  use  such  lands  for  the  purposes  of  such 
road,  but  the  title  of  the  owner  thereof  shall  not  be 
divested  until  the  payment  or  legal  tender  to  him  of  the 
whole -amount  which  he  shall  be  entitled  to  receive  from 
the  company  for  such  compensation,  damages,  costs  and 
expenses;  and  on  such  payment  or  tender  being  made,  the 
company  shall  be  entitled  to  take  and  to  hold  such  lands 
to  it  and  to  its  assigns,  so  long  as  the  same  shall  be  used 
for  the  purposes  of  such  road  as  such  company  was  formed 
to  construct.     {Id.  §  30.) 

6.  Provisions  in  Case  of  using  Hiqhwat. 

Whenever  it  shall  become  necessary  for  any  such  cone* 
pany  to  use  any  part  of  a  public  highway  for  the  con- 
struction of  a  plank  or  turnpike  road,  the  supervisors  and 
commissioners  of  highway  of  the  town  in  which  such  high- 
way is  situated,  or  a  majority,  if  there  be  more  than  one  such 
commissioner  in  such  town,  may  agree  with  such  company 
upon  the  compensation  and  damages  to  be  paid  by  said 
company,  for  taking  and  using  said  highway  for  the  pur- 
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pose  aforesaid.  Such  agreement  shall  be  in  writing,  and 
sliall  be  filed  and  recorded  in  the  town  clerk's  office  of 
such  town.  In  case  such  agreement  cannot  be  made,  the 
compensation  and  damages  for  taking  such  highway  for 
such  purpose,  shall  be  ascertained  in  the  same  manner  as 
the  compensation  and  damages  for  taking  the  property  of 
individuals.  Such  compensation  and  damages  shall  be 
paid  to  the  said  commissioners,  to  be  expended  by  them 
in  improving  the  highways  of  such  town.  {^Lcacs  1847, 
ch.  210,  §  26.) 

K  a  plank  road  or  turnpike  company  take  possession 
of  a  highway,  before  making  compensation  therefor,  the 
commissioners  of  highways  have  no  action  for  damages. 
They  should  proceed,  by  indictment,  for  a  nuisance  or 
smnmary  removal,  or,  by  action,  for  the  treble  damages 
given  by  1  R.  8.  526,  §  130;  Qomdl  v.  Butternuts  Turn- 
pike  Oo.  25  Wend.  365. 

When  a  plank  road  or  turnpike  is  constructed  along  a 
highway,  the  company  succeed  to  the  rights  imd  powers 
of  the  conunissioners  of  highways,  and  any  inconvenience 
or  damage  which  an  owner  of  land  suffers  by  proper  and 
reasonable  repairs  or  improvements  of  the  highway,  is 
damnum  absgw  injuria.  {Benedict  v.  Groit^  3  Barb.  459; 
Dexter  v.  Broat,  16  Barb.  337.)  But  such  company  have 
no  right  to  exclude  the  public  from  the  highway,  or  to 
interrupt  their  enjoyment  of  their  right  of  way,  while  the 
change  is  going  on.  They  are  bound,  like  town  officers 
ei^aged  in  repairing  roads,  to  carry  on  the  work  with  as 
little  inconvenience  to  the  public  as  is  reasonably  practi- 
cable; and  if,  through  their  neglect,  a  person  passing  with 
ordinary  care  and  prudence  suffers  damage,  the  company 
are  liable.  {Ireland  y.  O^noego  &e.  Plank  Road  Co.  13 
N.  Y.  R.  526.) 

.  Where  a  plank  road  company  takes  and  uses  a  public 
highway  for  its  purposes,  the  road  thus  appropriated  does 
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not  ceaae  to  be  a  public  highway.  The  general  right  of 
the  public  to  use  it  for  the  purpose  of  travel,  with  horses, 
carriages  and  on  foot,  remain  unimpaired.  The  change 
effected  by  said  act  is,  the  general  public,  in  consideration 
of  the  payment  of  certain  tolls,  is  relieved  from  the  bur- 
den of  keeping  it  in  repair,  and  the  duties  which,  in  this 
respect,  before  belonged  to  the  commissioners  of  high- 
ways and  other  local  officers,  is  transferred  to  the  plank 
road  corporation.  But  the  local  authorities  are  not  there- 
by ousted  of  their  jurisdiction  in  respect  to  encroachments 
upon  highways  thus  used  by  plank  roads.  (Walker  v. 
Cayioood,  31  M  Y.  R.  51.) 

The  above  provision  authorizes  the  supervisor  of  the 
town  and  commissioners  of  highways,  to  agree  with  the 
turnpike  or  plank  road  company  upon  the  compensation 
and  damages  to  be  paid  for  taking  and  using  a  highway. 
The  consideration  must  be  a  pecwfiiary  compensation  and 
damages  to  be  paid  to  the  commissioners,  for  the  improve- 
ment of  roads.  It  doe?  not  authorize  those  officers  to 
release  and  gradt  to  the  company  the  public  right  to  a 
highway,  without  a  pecuniary  consideration,  nor  to  con- 
vey such  public  right  upoii  conditions.  Thus,  where  the 
right  to  take  and  use  a  highway  for  the  construction  of 
a  plank  road,  was  granted,  in  constdercUicm  of  the  public 
benefit  to  result  therefrom^  and  upon  conditions  that  no 
gate  should  be  erected  or  tolls  demanded  on  such  road, 
within  three  miles  of  a  certain  point,  and  the  company, 
after  taking  possession  of  the  highway  under  the  agree- 
ment, proceeded  in  violation  of  such  agreement,  to  erect 
such  toll-gates  within  the  prescribed  limits,  and  an  action 
was  brought  to  compel  the  company  to  perform  it;  it  was 
held,  that  the  action  would  not  lie.  {Palmer  v.  Fort 
Plain  <0c.  Plank  Road  Co.  11  N.  Y.  R.  376.) 

But  when  the  company,  in  consideration  of  the  right  to 
take  and  use  forever  the  highway,  agreed  to  keep  the 
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road  and  all  bridges  in  good  repair,  according  to  law, 
without  expense  to  the  town,  it  was  held  not  to  be  void 
for  excess  of  authority  by  the  commissioners;  such  officers 
are  not  limited  to  a  money  compensation,  but  a  consid- 
eration inuring  to  the  benefit  of  the  highways  is  sufficient. 
{Fiahkill  v.  Fishkill  &c.  Plank  Road  Co.  22  Barb.  634; 
People  V.  Fishkill  <&c.  Plank  Road  Co.  27  Barb.  445.) 

Under  an  agreement  with  the  supervisor  and  conunis- 
sioners,  the  company  acquire  nothing  more  than  an  ease- 
ment in  the  land.  {Northern  Turnpike  Co.  v.  Smithy  15 
Barb.  355.) 

The  supervisor  and  commissioners  cannot  make  the 
agreement  as  above  provided,  without  the  plank  road  or 
turnpike  company  shall  first  have  obtained  the  consent  in 
writing  of  at  least  two-thirds  of  all  the  owners  of  land 
along  such  highway,  who  shall  actually  reside  on  that 
part  of  the  highway  on  which  such  plank  road  or  turnpike 
road  is  to  be  constructed.     {Laws  1850,  cA.  71,  §  5.) 

After  such  turnpike  or  plank  road  company  has  pro- 
cured by  agreement  from  such  supervisor  and  conunis- 
sioners  of  the  town,  the  right  to  take  and  use  any  part  of 
the  highway  necessary  for  the  construction  of  their  road, 
such  company  may  proceed  to  construct  its  road  on  such 
highway,  without  making  application  to  the  board  of 
supervisors  as  was  required  by  section  4,  of  chapter  210, 
of  the  Laws  of  1847.    {Laws  1847,  ch.  398,  ^  1.) 

Agreement  with  commissioners. — Every  instrument  in 
writing,  purporting  to  be  an  agreement  between  any  plank 
road  company  and  the  supervisor  or  conunissioners  of  high- 
ways of  any  town,  in  pursuance  to  section  twenty Hsix  of 
chapter  two  hundred  and  ten  of  the  session  laws  of  eigh- 
teen hundred  and  forty-seven,  and  heretofore  filed  or 
recorded  in  any  town  clerk's  office,  shall  be  deemed,  and 
taken  in  all  courts  and  places  to  be  as  valid  and  effectual 
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an  agreement  ss  if  the  same  had  been  made  and  executed 
at  a  regular  meeting  of  such  supervisor  and  commissioner 
or  conunissioners  of  highways.     The  provisions  of  this 
section  shall  not  affect  suits  now  commenced.      (Laws  ' 
1855,  ch.  546,  ^  3.) 

Highway,  labor  on. — Whenever  any  plank  road  or  turn- 
pike road  shall  be  built  in  pursuance  of  the  provisions  of  this 
act,  or  the  act  hereby  amended,  upon  the  site  of  an  old 
highway,  it  shall  be  the  duty  of  the  commissioners  of  the 
highways  of  the  town  where  such  road  shall  be  made,  to 
designate  some  district  or  districts  within  their  town,  on 
which  the  highway  labor  of  the  inhabitants  residing  along 
the  line  of  said  plank  or  turnpike  road  shall  be  perform- 
ed.    {Laws  1849,  ch.  250,  ^  11.) 

Gfrading  Roads. — ^It  shall  be  lawful  for  the  inhabitants 
residing  in  any  road  district  in  this  State,  to  grade,  gravel 
or  plank  the  road  or  roads  in  such  district,  by  anticipating 
the  highway  labor  of  such  road  district  for  one  or  more 
years,  and  applying  it  to  the  inunediate  construction  of 
such  plank  or  gravel  road,  and  after  the  completion  of 
such  plank  or  gravel  road,  the  said  inhabitants  shall  be 
exempted  from  the  labor  so  anticipated  and  applied, 
except  so  far  as  their  labor  may  be  necessary  to  keep  their 
said  road  or  roads  in  repair;  such  road  to  be  in  all  cases 
free  road.     {Id.  %  12.) 

Highway  labor  how  assessed. — Every  person  liable  to  do 
highway  labor,  living*  or  owning  property  on  the  line  of 
any  plank  road  of  this  State,  may,  on  making  application 
in  writing  io  the  commissioner  or  conunissioners  of  their 
respective  towns,  on  or  any  day  previous  to  the  time  of 
making  the  highway  warrants  by  Buch  commissioners,  be 
assessed  the  apportionment  of  highway  labor  for  such 
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property  upon  such  plank  road;  and  the  commissioner  or 
commissioners  shall  assess  such  persod  for  the  land  or 
property  owned  by  him  in  or  upon  the  line  of  said  plank 
road,  as  a  separate  road  district.     {Laws  1853,  cfu  626.) 

Dvly  of  highway  commissioners. — ^It  shall  be  the  duty 
of  the  highway  conunissioner  or  commissioners  of  such 
town,  to  make  a  separate  list  of  such  persons,  and  such 
land  or  property  so  assessed,  as  commissioners  are  now 
by  law  required  to  make  for  every  separate  road  district, 
which  shall  be  delivered  to  some  one  of  the  directors  of 
such  road,  who  shall  proceed  to  have  said  highway  labor 
worked  on  such  road,  in  the  same  manner  that  overseers 
of  highways  are  required  by  law  to  do.     {Id.  ^  2.) 

Power  of  directors. — ^The  said  directors  shall  possess  all 
the  powers  and  have  the  same  authority  to  compel  the 
performance  of  such  highway  labor,  or  the  payment  of 
such  highway  tax,  as  the  overseers  of  highways  now  have 
by  law,  and  shall  make  like  return  to  the  commissioners 
of  highways.     {Id.  ^  3.) 

May  commute. — ^Any  person  so  assessed  may  commute  for 
the  tax  assessed  upon  him  or  his  property,  by  paying  the 
sum  now  fixed  by  law,  to  any  of  said  directors.    {Id.  §  4.) 

The  court  decided  in  the  case  of  the  Buffalo  PI.  R.  Co. 
{How  P.  R.  237),  that  this  power  conferred  on  the  com- 
mi^ioners  is  discretioiiary ;  and  that  they  cannot  be  com- 
pelled to  exercise  it. 

When,  old  road  is  taken. — The  following  section  of  the 
Bevised  Statutes  relating  to  turnpike  companies,  is  made 
applicable  to  plank  road  and  turnpike  companies  organ- 
ized under  the  act  of  1847.    {Laws  1847,  ch.  210,  §  47.) 

'*  Whenever  an  appraisement  shall  be  made  of  the  lands 
on  any  old  road,  used  as  such  by  prescription,  on  which  a 
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turnpike  shall  be  laid  oat,  the  appraisers  shall  set  down  the 
value  of  the  soil  and  of  the  improvements,  and  the  moneys 
paid  by  any  town  for  making  such  improvements  in  sepa- 
rate sums;  and  the  sum  for  which  the  soil  is  appraised 
shall  be  paid  to  the  owners  thereof,  and  the  value  of  the 
improvements,  and  the  sums  paid  therefor  by  any  town 
shall  be  paid  to  the  commissioner  of  highways  of  the  town 
in  which  such  old  road  shall  be  situate."  {1R.8.  584,  §  30.) 

7.  CoNSTBuonoN  AND  Bepaib  of  Eoads. 

Width  of  plank  road. — Every  plank  road  made  by 
virtue  of  this  act,  shall  be  laid  out  at  least  four  rods  wide, 
and  shall  be  so  constructed  as  to  make,  secure  and  main- 
tain, a  smooth  and  permanent  road,  the  track  of  which 
shall  be  made  of  timber,  plank,*  or  other  hard  material, 
so  that  the  same  shall  form  a  hard  and  even  surface,  and 
be  so  constructed  as  to  permit  carriages  and  other  vehi- 
cles conveniently  and  easily  to  pass  each  other,  and  also, 
80  as  to  permit  all  carriages  to  pass  on  and  off  where  such 
road  is  intersected  by  other  roads.  {Law6  1847,  ch. 
210,  §  31.) 

Width  of  turnpike  roads. — Every  turnpike  road  that 
shall  be  constructed  by  virtue  of  this  act,  shall  be  laid  out 
at  least  four  rods  wide;  and  shall  be  bedded  with  stone, 
gravel,  or  such  other  material  as  may  be  found  on  the  line 
thereof,  and  faced  with  broken  stone  or  gravel,  so  as  to 
form  a  hard  and. even  surface,  with  good  and  su£Scient 
ditches  on  each  side,  wherever  the  same  is  practicable. 
The  arch  or  bed  of  such  road  shall  be  at  least  eighteen 
feet  wide,  and  shall  be  so  constructed  as  to  permit  car- 
riages and  other  vehicles  conveniently  to  pass  each  other, 
and  to  pass  on  and  off  such  turnpike  where  it  may  be  inter- 
sected by  other  roads.    {Id.  §  32.) 
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The  inspectors,  or  a  majority  of  them  whose  appoint- 
ment is  provided  for  by  the  thirty-third  section  of  the 
said  act,  passed  May  7,  1847,  are  hereby  authorized  to 
determine  the  distance  that  the  outer  limits  shall  be  apart, 
of  any  plank  road  or  any  turnpike  road  belonging  to  any 
company  formed  under  said  act,  in  case  the  same  has  not 
been  determined  by  the  commissioners  appointed  under 
the  eighth  section  of  said  act:  Provided,  That  in  no  case 
shall  the  company  take  more  than  four  rods  in  width, 
except  by  the  yoluntary  sale  of  the  same  to  the  company. 
{Laws  1849,  ch.  250,  ^  7.) 

When  a  corporation  organized  to  build  a  turnpike  or 
plank  road  is  required  by  its  charter  to  cause  its  road  to 
be  laid  out  of  a  certain  width,  that  is  a  condition  which 
the  corporation  must  perform  to  entitle  it  to  a  continuance 
of  its  franchise.  The  fact  that  it  was  laid  out  upon  an 
ancient  highway,  furnishes  no  excuse  for  the  omission  to 
make  it  of  the  required  width.  {People  v»  Fishkill  i&c. 
Plank  Road  Co.  27  BarB,  445.) 

The  following  sections  of  the  Bevised  Statutes  relating 
to  turnpikes,  are  made  applicable  to  companies  formed 
under  this  act     {Laws  1847,  ch.  210,  ^  47.) 

Milestones. — ^A  milestone  or  post  shall  be  erected  and 
maintained  by  the  corporation  on  each  mile  of  the  road, 
on  which  shall  be  fairly  and  legibly  marked  or  inscribed 
the  distance  of  such  stone  or  post  from,  the  place  of  the 
commencement  of  the  road;  and  when  such  road  shall 
commence  at  the  end  of  any  other  road,  having  mile* 
stones  or  posts,  on  which  the  distance  from  any  city  or 
town  is  marked,  a  continuation  of  that  distance  shall  in 
like  manner  be  inscribed.    (1  R.  S.  582,  §  21.) 
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Qvide^post9 — ^A  guide-post  shall  also  be  erected  at  the 
intersection  of  every  public  road  leading  into  or  from  the 
turnpike,  on  which  shall  be  inscribed  the  name  of  the  place 
to  which  such  intersecting  road  leads,  in  the  direction  to 
which  the  name  on  the  guide-post  shall  point    {Id.  %  22.) 

'  Directors  not  to  be  contractors. — ^No  director  of  the 
corporation  to  which  it  shall  belong,  shall  be  concerned, 
directly  or  indirectly,  in  any  contract  for  the  making  or 
working  of  the  road,  or  any  part  thereof,  during  the  time 
he  shall  be  a  director.    {Id.  ^  23.) 

A  contract  by  a  director  or  directors  of  a  plank  road 
company  to  build  the  road  is  void.  {Barton  y.  Port  Jack* 
eon  (&c.  Plank  road,  17  Barb.  397.) 

No  contractor,  for  the  making  of  such  road  or  any  part 
thereof,  shall  make  a  new  contract  for  the  performance  of 
,  his  work  or  any  part  thereof,  other  than  by  hiring  hands, 
teams,  carriages  or  utensils,  to  be  superintended  and  paid 
by  himself,  imless  such  new  contract  and  its  terms  be  laid 
before  the  board  of  directors,  and  be  approved  by  them. 
(1  B.  S.  582,  §  24.) 

Roads  may  be  relaid  with  gravely  &c. — ^Any  plank  road 
or  turnpike  company  wiihin  this  State,  which  shall  have 
once  laid  their  road  with  plank,  may  hereafter  relay  the 
same,  or  any  part  thereof,  with  broken  stone,  gravel, 
shells  or  other  hard  material,  whereby  they  keep  a  good 
and  substantial  road;  such  company  shall  be  entitled  to 
collect  and  receive  the  same  tolls  as  is  provided  by  chap- 
ter 245,  of  the  laws  of  1853.    {Laios  1855,  ch.  546,  §  7.) 

A  turnpike  or  plank  road  company  have  a  lawful  right 
to  repair  their  road  in  such  a  way  as  to  prevent  the  effect 
of  rains  or  freshets,  but  in  the  exercise  of  that  right,  they 
must  not  injure  the  owner  of  adjoining  lands. 

If  a  damage  arises  from  their  negligence  in  this  respect, 
he  may  recover  against  them  therefor.  {Baugkton  v.  C7ar- 
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teTj  18  John.  405.)  But  where  a  turnpike  or  plank  road 
is  constructed  along  a  highway,  the  company  succeed  to 
the  rights  and  powers  of  the  highway  conunissioners,  and 
any  inconvenience  or  damage  which  an  owner  of  lands 
sustains  by  proper  and  reasonable  repairs  or  improvements 
of  the  highway,  lb  damnum  absque  injuria.  {Benedict  v. 
Goit,  3  Barb.  459;  Dexter  v.  Broat,  16  Barb.  337.) 
.  When  there  is  a  failure  on  the  part  of  a  turnpike  com- 
pany to  comply  with  an  express  requirement  of  the  statute, 
either  as  to  the  width  of  the  road,  or  the  mode  of  its  con- 
struction, and  a  person  traveling  over  it  sustains  an  injury 
in  consequence  of  such  omission,  the  turnpike  company  is 
liable,  unless  it  appears  that  the  plaintiff  could  have 
avoided  the  injury  by  the  exercise  of  ordinary  care  and 
prudence.  But  if  the  plaintiff's  injury  was  not  chargeable 
to  any  such  omission,  the  action  is  not  sustainable.  {Wil- 
son V.  Susquelianna  Turnpike  Co.  21  Barb.  68.) 

A  turnpike  company  is  bound  to  exercise  ordinary  care 
and  diligence  in  the  construction  and  preservation  of  the 
bridges  on  the  road,  but  is  not  liable  for  accidents  not 
occasioned  by  want  of  such  care  and  skill.  {Townsend  v. 
Susquehanna  Turnpike  Co.  6  John.  90;  Wilson  v.  Sus- 
quehanna Turnpike  Co.  21  Barb.  68.) 

A  turnpike  road  company  is  liable  to  an  indictment,  at 
common  law,  for  suffering  their  road  to  be  out  of  repair, 
notwithstanding  that  by  the  terms  of  its  charter  a  specific 
penalty  is  provided,  if  the  charter  contains  no  negative 
words,  nor  anything  frpm  which  it  can  be  inferred  that 
the  legislature  intended  to  take  away  the  common  law 
remedy.  {Susquehanna^  i&c.  Turnpike  Co.  v.  People^  15 
Wend.  267.) 

The  want  of  funds  is  no  answer  to  the  indictment,  as  it 
might  be  in  the  case  of  public  officers.  And  under  the 
indictment,  the  company  may  be  punished  for  contracting 
its  road  within  the  limits  prescribed  by  its  charter,  as  a 
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nuisance.      (TFcrter/brrf,  <§c.  Turnpike  Co.  y.  People^  9 
Barb.  161.) 

The  mode  of  prosecution  contemplated  by  the  act  (1 
R.  S.  587,  §  47),  declaring  that  the  corporation,  if  con- 
victed for  neglect  to  repair  after  notice,  shall  be  fined — 
is  by  indictment.  {People  y.  Goshen^  i&c.  Turnpike  Road 
Co.  11  Wend.  597.) 


8.  Inspeotobs  to  be  APPODmSD. 

In  each  county  of  this  state,  in  which  there  shall  be  any 
plank  road,  or  turnpike  road,  constructed  by  virtue  of  this 
act,  there  shall  be  three  inspectors  of  such  roads,  who  shall 
not  be  interested  in  any  plank  or  turnpike  road  in  such 
county.  They  shall  be  appointed  by  the  board  of  super- 
visors of  the  county,  and  shall  hold  their  office  during  the 
pleasure  of  such  board.  Before  entering  on  their  duties 
such  inspectors  shall  take  and  subscribe  the  constitutional 
oath  of  office,  and  file  the  same  in  the  office  of  the  clerk  of 
the  county.    {Laws  1847,  ch.  210,  §  33.) 

To  inspect  roads^  etc. — ^Whenever  any  such  company 
shall  have  completed  their  road,  or  any  five  consecutive 
miles  thereof,  it  may  apply  to  any  two  of  the  inspectors 
to  be  appointed  pursuant  to  this  act,  in  the  county  where 
said  road  or  a  part  jthereof,  so  completed  and  to  be  in- 
spected, is  located,  to  inspect  the  same;  or,  if  such  inspec- 
tors or  a  majority  of  them  are  satisfied  on  inspection,  that 
the  road  so  inspected  is  made  and' completed  according  to 
the  true  intent  and  meaning  of  this  act,  th^y  shall  grant  a 
certificate  to  that  effect,  which  shall  be  filed  in  the  office 
of  the  county  clerk.  The  inspectors  shall  be  allowed  two 
dollars  per  day  for  their  services,  pursuant  to  this  section, 
to  be  paid  by  the  company  whose  road  they  inspect. 
{Laws  1847,  ch.  210,  §  34.) 
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To  detennine  width. — ^The  inapectors,  or  a  majority  of 
them,  whose  appointment  is  provided  for  by  the  thirty- 
third  section  of  the  said  act,  passed  May  7th,  1847,  are 
hereby  authorized  to  determine  the  distance  that  the  outer 
limits  shall  be  apart,  of  any  plank  road,  or  any  turnpike 
road,  belonging  to  any  company  formed  under  said  act,  in 
case  the  same  has  not  .been  determined  by  the  commis- 
sioners appointed  under  the  eighth  section  of  said  act ; 
proyided  that  in  no  case  shall  the  company  take  more  than 
four  rods  in  width,  except  by  the  voluntary  sale  of  the 
same  to  the  company.     {Laws  1849,  clu  250,  %  7.) 

When  to  receive  fees. — ^Whenever  a  complaint  shall  be 
made  to  the  inspector  or  inspectors  of  any  plank  road  or 
turnpike  in  this  State,  before  such  inspector  or  inspectors 
shall  act  upon  such  complaint,  he  or  they  shall  receive 
from  the  complainant,  the  fees  provided  by  law;  and  in 
case  it  shall  appear,  upon  examination  of  the  road,  that 
the  complaint  was  well  founded,  the  amount  of  said  fees 
shall  be  paid  to  the  complainant  by  the  company.  In 
case  it  is  determined  that  the  complaint  wajB  not  well 
founded,  the  complainant  shall  not  be  entitled  to  receive 
back  the  fees  so  paid  by  him.  {Laws  1849,  ch.  250,  §  10.) 
^he  inspector's  certificate  must  show  what  part  of  the 
road  is  meant,  and  that  the  miles  are  consecutive  miles. 
{Hammojidsport  &c.  Plank  Road  y.  Brundoffe,  13  Haw. 
448.) 

The  following  provisions  of  the  Bevised  Statute  relating 
to  turnpike  roads  are  made  applicable  to  plank  and  turn- 
pike roads  under  this  act.    {Laws  1847,  ch.  40,  §  47.) 

DtUy  of  inspectors  when  roads  are  out  of  repair. — It 
shall  be  the  duty  of  each  inspector  to  whom  a  com- 
plaint in  writing  shall  be  made,  that  a  turnpike  road,  or  a 
part  of  such  road  in  his  coimty  is  out  of  repair,  without 
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delay  to  view  and  examine  the  road  complained  of;  and  if 
he  shall  find  such  complaint  to  be  just,  he  shall  give  notice  in 
writing  of  the  defect,  to  the  toll  gatherer,  or  person  attend- 
ing the  gate  nearest  to  each  place  out  of  repair,  and  in 
such  notice  may,  in  his  discretion,  order  such  gate  to  be 
thrown  open;  but  no  inspector  or  inspectors  shall  order 
such  gate  to  be  opened  unless  a. notice  in  writing  shall 
have  been  served  on  the  gate  keeper  nearest  to  the  place 
out  of  repair,  particularly  describing  such  place  at  least 
three  days  previous  to  making  such  order.  {1  E*  8.  586, 
§41.) 

The  notice  to  the  toll  gatherer  must  point  out  the  part 
complained  of,  or  if  the  whole  is  intended,  then  say  so  in 
terms.     {Braden  v.  Berry ^  20  Wend.  55.) 

Proceedings. — ^Immediately  after  the  service  of  such 
notice,  each  gate  ordered  to  be  thrown  open,  shall  be 
opened;  nor  shall  it  be  again  shut  nor  any  toll  be  collected 
thereat  until  one  of  the  inspectors  for  the  county  shall 
have  granted  a  certificate  that  the  road  is  in  sufficient 
repair,  and  that  such  gate  ought  to  be  closed.    {Id.  %  42.) 

Penalty  for  not  opening  gate. — Every  keeper  of  a  gate 
ordered  to  be  thrown  open,  who  shall  not  immediately 
obey  such  order,  or  who  shall  not  keep  open  such  gate 
until  a  certificate  permitting  it  to  be. closed  shall  be 
granted,  or  who,  during  the  time  such  gate  ought  to  be 
open,  shall  hinder  or  delay  any  person  in  passing,  or  take 
or  demand  any  toll  from  any  person  passing,  shall,  for 
each  offence,  forfeit  the  sum  of  ten  dollars  to  the  party 
aggrieved.    {Id.  %  44.) 

« 

When  inspector  to  give  notice. — ^It  shall  be  the  duty  of 
each  inspector,  who,  upon  due  examination,  shall  have 
disooyered  a  turnpike  road,  within  his  county,  to  be  out  of 
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repair,  or  that  any  gate  thereon  is  placed  in  a  sitoation 
contrary  to  law,  to  give  notice  in  writing  of  such  defect 
or  default,  to  one  or  more  of  the  directors  of  the  company 
to  which  such  road  shall  belong.    {Id.  §  45.) 

Contents  of  notice. — In  such  notice,  he  shall  require  the 
defective  road  to  be  repaired,  or  the  gate  improperly 
placed  to  be  removed,  within  a  certain  time  to  be  fixed  in 
the  notice;  and,  in  his  discretion,  may  order  that  in  the 
meantime,  the  gates  on  such  road,  or  such  of  them  as  he 
shall  specify,  be  thrown  open.     (Id.  §  46.) 

Proceedings  if  not  complied  taith. — K  the  requisition  of 
such  notice  be  not  obeyed,  it  shall  be  the  duty  of  such 
inspector  to  make  immediate  complaint  to  the  attorney 
general,  or  the  district  attorney  for  the  county,  whose 
duty  it  shall  be  to  prosecute  the  delinquent  company,  in 
the  name  of  the  people  of  this  State.  Such  corporation, 
if  convicted  of  having  suffered  their  road  to  be  out  of 
repair,  or  having  placed  one  or  more  of  the  gates  thereon 
in  a  situation  contrary  to  law,  shall  be  fined  in  a  sum  not 
exceeding  two  hundred  dollars.    {Id.  §  47.) 

Oompensation  of  injectors. — ^To  each  inspector  of  turn- 
pikes, who  shall  view  a  turnpike  road  upon  complaint  made 
to  him,  shall  be  allowed  the  sum  of  two  dollars  for  each 
day  spent  by  him  in  the  performance  of  such  duty.  If  he 
shall  adjudge  the  road  viewed  to  be  out  of  repair,  such 
fees  shall  be  paid  by  the  company  to  which  the  road  shall 
belong;  otherwise,  they  shall  be  paid  by  the  party 
making  the  complaint.     {Id.  §  48.) 

How  paid. — Such  fees,  when  payable  by  the  company, 
shall  be  paid  by  the  toll  gatherer  nearest  the  road 
adjudged  out  of  repair,  on  demand  and  out  of  the  tolls 
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received  or  to  be  received  by  him;  and  may  be  recovered, 
with  costs,  of  such  toll  gatherer,  if  he  shall  neglect  or 
refuse  to  make  such  payment.     {Id.  §  49.) 

WTien  inspectors  appointed  in  other  case. — ^There  shall 
be  appointed  in  the  several  counties  of  this  State,  in  which 
there  is  or  may  be  a  turnpike  road,  whose  act  of  incorpo- 
ration contains  no  provision  for  protecting  the  public 
against  the  company  taking  toll  when  the  road  is  out  of 
order,  not  less  than  three  nor  more  than  five  inspectors 
of  turnpike  roads.    {Laws  1848,  ch.  45,  §  1.) 

By  whom  appointed. — ^The  said  inspectors  of  turnpikes 
shall  be  appointed  by  the  board  of  supervisors  of  the  sev- 
eral counties,  at  any  meeting  thereof,  and  shall  hold  their 
offices  for  two  years.    {Id.  §  2.) 

Powers  and  duties. — ^The  said  inspectors  of  turnpikes, 
when  appointed,  shall  possess  the  same  powers,  perform 
the  same  duties,  receive  the  same  compensation,  and  be 
subject  to  the  same  restrictions,  penalties  and  liabilities 
in  all  respects,  as  is  now  provided  by  title  one,  article 
four,  chapter  eighteen,  part  one,  of  the  Bevised  Statutes. 
{Id.  §  8.) 

9.  Ebeohon  of  Gates. 

Whenever  any  plank  road  company,  formed  under  the 
before  mentioned  acts,  shall  have  finished  their  road,  or 
any  mile  thereof,  and  had  the  same  inspected,  as  provided 
in  the  before  mentioned  act,  it  shall  be  lawful  to  erect  a 
toll-gate  thereon,  and  to  exact  toll  thereat,  at  the  rate 
in  the  said  act  provided.  {Laws  1849,  ch.  250,  §  4,  a« 
amended  1865;  see  Session  Laws^  1866,  j>.  18.) 

It  is  provided  by  sections  35  and  36,  of  the  act  of  1847, 
chapter  210,  which  will  be  cited  in  full  in  the  next  sub- 
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division,  that  upon  filing  the  inspectors'  certificate,  anj 
plank  road  oi*  turnpike  company  may  erect  one  or  more 
toll-gates  upon  their  road. 

No  plank  road  or  turnpike  road  company  shall  here- 
after erect  or  put  up  any  hoist-gate  on  their  road.   {Laws 

1850,  ch.  71,  §  6.) 

Crates,  how  located. — It  shall  not,  any  time  hereafter,  be 
lawful  for  any  plank  road  company,  formed  under  the  act 
of  May  seventh,  eighteen  hundred  and  forty-seven,  or  for 
any  turnpike  company,  to  erect  or  put  up  any  toll-gate, 
gate-house  or  other  building  within  a  less  distance  than 
ten  rods  from  the  front  of  any  dwelling  house,  bam  or 
other  out-house,  without  the  written  consent  of  the  owner 
thereof;  and  if  any  toll-gate  or  other  such  building  shall 
hereafter  be  located,  by  any  such  company,  withiin  said 
distance,  without  such  consent,  the  county  judge  of  the 
county  in  which  such  building  shall  be  so  located,  shall, 
on  application,  order  the  same  to  be  removed.     (Latos 

1851,  ch.  107,  ^  2. 

Location,  how  dumged. — ^The  commissioners  of  high- 
ways of  any  town  in  which  a  toll-gate  may  be  located  on 
any  such  road,  or  in  an  adjoining  town,  whenever  they,  or 
a  majority  of  them,  shall  be  of  opinion  that  the  location 
of  such  gate  is  unjust  to  the  public  interest,  by  reason  of 
the  proximity  of  diverging  roads,  or  for  other  reasons, 
may,  on  at  least  fifteen  days'  written  notice  to  the  presi- 
dent or  secretary  of  the  said  company,  apply  to  the  county 
court  of  the  county  in  which  such  gate  is  located,  for  an 
order  to  alter  or  change  the  location  of  said  gate.  The 
court,  on  such  application  and  on  hearing  the  respective 
parties,  and  on  viewing  the  premises,  if  the  said  court 
shall  deem  such  view  necessary,  shall  make  such  order  in 
the  matter  as  the  said  court  may  deem  just  and  proper; 
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and  either  party  may,  within  fifteen  days  thereafter, 
appeal  from  such  order  to  the  Supreme  Court,  on  giving 
such  security  as  said  county  judge  shall  require.  Such 
order,  unless  appealed  from,  shall  be  observed  by  the 
respective  parties,  and  may  be  enforced  by  attachment  or 
otherwise,  as  the  said  court  shall  direct  And,  if  appealed 
from,  the  decision  of  the  Supreme  Court  shall  be  final  in 
the  matter.  The  said  county  and  Supreme  Court  may 
direct  payment  of  costs  in  the  premises  as  shall  be  deemed 
just  and  equitable.     (Lam  1847,  ch.  210,  §  37.) 

In  proceedings  to  remove  a  gate  under  the  above  pro- 
vision, the  precise  point  to  be  established  is  that  the  jmb- 
lie  trUereat  is  prejudiced.  (7  How.  94.)  A  gate  so  placed 
as  to  compel  persons  coming  on  a  converging  road  to  the 
village  to  pay  half  toll  for  traveling  250  rods  upon  the 
plank  road,  is  unjust  to  the  public  interest  and  its  loca- 
tion may  be  changed.  {McAllister  v.  Albion  Plank  Road 
Co.  10  Barb.  610.) 

Appeal. — ^Whenever  an  appeal  to  the  Supreme  Court 
from  an  order  of  the  county  court,  made  in  the  cases  pro- 
vided by  section  37  of  the  act  entitled  "  An  act  to  pro- 
vide for  the  incorporation  of  companies  to  construct 
plank  roads,  and  of  •companies  to  construct  turnpike 
roads,^'  passed  May  7,  1847,  shall  be  brought  pursuant 
to  the  provisions  of  said  section,  the  Supreme  Court  on 
motion  of  either  party  on  due  notice,  shall  appoint  three 
disinterested  persons  who  are  in  no  wise  interested  in  such 
company,  or  in  the  question  of  the  location  of  the  toll-gate 
thereof,  and  are  not  residents  of  any  town  through  or  into 
which  such  road  shall  run,  or  to  and  from  which  such  road 
shall  be  a  principal  thoroughfare,  referees  to  hear,  try  and 
determine  the  said  appeal.     {Laws  1851,  ch.  487,  %  1.) 

Hearing. — Such  referees  shall  proceed  to  view  the 
premises  and  the  location  of  the  gate  aficcted  by  the 
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order  appealed  from,  and  shall  proceed  to  a  hearing  of 
the  respective  parties  in  the  same  manner  as  is  provided 
by  law,  and  the  rules  and  practice  of  the  Supreme  Court 
on  refdrences  of  civil  actions,  and  shall  report  their  decis- 
ions to  the  said  Supreme  Court  as  referees  are  required  to 
report,  together  with  the  evidence  taken  by  them,  and 
the  ground  of  such  decision.  And  the  report  of  such 
referees  may  be  reviewed  by  the  said  court,  and  judgment 
given  thereon  as  justice  and  equity  shall  require,  in  view 
of  the  law  and  the  facts  so  presented,  and  such  judgment 
shall  be  final  and  conclusive.    {Id.  §  2.) 

Judgment  and  costs. — Such  referees  shall  be  entitled  to 
the  compensation  now  provided  by  law  for  referees  in  civil 
actions,  to  be  paid  in  the  first  instance  by  the  party  in 
whose  favor  their  report  and  decision  shall  be,  and  the  said 
Supreme  Court,  on  motion,  shall  award  judgment  therefor, 
together  with  such  amount  of  costs  and  expenses  as  shall 
be  deemed  reasonable  by  the  said  court,  to  the  party  suc- 
ceeding on  such  appeal,  which  judgment  shall  be  entered 
with  the  order  and  judgment  of  said  court,  afiirming  or 
reversing  the  order  of  the  said  county  court  appealed 
from,  and  thereupon  the  party  succeeding  may  issue  exe- 
cution thereon,  and  collect  and  enforce  the  same  as  upon 
judgments  in  civil  actions.    {Id.  §  3.) 

The  court  may  order  a  rehearing  before  the  referees 
whe^  there  has  been  irregularity  in  their  proceedings,  or 
in  the  admission  of  evidence.     (7  Sow.  94.) 

Where  the  referees  modified  the  decision  of  the  county 
court,  to  change  the  location  of  a  gate,  by  changing  it  to 
a  difierent  place  from  that  designed  by  the  county  court, 
it  was  held  that  neither  party  had  succeeded  in  the  appeal, 
and  that  the  costs  were  to  be  awarded  as  seemed  equitable 
under  the  circumstances.  {Matter  of  Leioiston,  15  Barb. 
136.) 
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10.  Of  Tolls  AND  THEIR  Collection. 

On  plank  roads. — Upon  filiiig  as  aforesaid  such  certi- 
ficate, the  company  owning  any  plank  road  so  inspected, 
may  erect  one  or  more  toll  gates  upon  their  road,  and  may 
demand  and  receive  the  following  rates  of  tolls:  For 
every  vehicle  drawn  by  one  animal,  one  cent  per  mile,  and 
one  cent  per  mile  for  each  additional  animal;  for  every 
vehicle  used  chiefly  for  carrying  passengers,  drawn  by 
two  animals,  three  cents  per  mile,  and  one  cent  per  mile 
for  each  additional  animal;  for  every  horse  rode,  led  or 
driven,  three-quarters  of  a  cent  per  mile;  for  every  score 
of  sheep  or  swine,  one  and  a  half  centiS  per  mile;  and  for 
very  score  of  neat  cattle,  two  cents  per  mile.  {La/wa. 
1847,  ch.  210,  §  35,  as  amended  1853,  ch.  245.) 

On  twmpikea. — ^Upon  filing  such  certificate  as  aforesaid, 
the  company  owning  any  turnpike  road  so  inspected,  may 
erect  one  or  more  toll-gates  upon  its  road,  and  may  demand 
and  receive  toll  not  exceeding  the  following  rates:  For 
every  vehicle  drawn  by  one  animal  three-quarters  of  a 
cent  a  mile;  for  every  vehicle  drawn  by  two  animals,  one 
and  one-quarter  cents  a  mile;  and  for  every  vehicle  drawn 
by  more  than  two  animals,  one  and  one-quarter  cents  a 
mile,  and  one-quarter  cents  additional  a  mile  for  every 
animal  more  than  two;  for  every  score  of  neat  cattle,  one 
cent  a  mile;  for  every  score  of  sheep  or  swine  one-half 
cent  a  mile;  and  in  the  same  proportion  for  any  greateror 
less  numbers  of  neat  cattle,  sheep  or  swine;  for  every  horse 
and  rider,  or  led  horse,  one-half  cent  a  mile.  And  in  no 
case  shall  any  such  turnpike  company  charge  or  receive 
rates  of  toll  which  will  enable  it  to  divide  more  than 
twelve  per  cent  on  its  capital  stock  actually  paid  in,  in 
cash  and  invested  in  its  road,  after  paying  the  expenses  of 
managing  the  same  and  keepiDg  it  in  repair.  (Laws  1847, 
ch.  210,  §  36,  as  amended  1854,  ch.  87) 
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Who  are  exempt  from  tolls  on  plank  roads. — ^The  fol- 
lowing  persons,  and  no  others,  shall  be  exempt  from 
the  payment  of  tolls  at  the  gates  of  the  several  plank 
road  companies,  formed  mider  the  act  entitled  ''  An  act 
to  provide  for  the  incorporation  of  companies  to  construct 
plank  roads,"  passed  May  7th,  1847: 

1.  Persons  going  to  or  from  religious  meetings,  held 
at  the  place  where  such  persons  usually  attend  for  reli- 
gious worship,  in  the  town  where  they  reside,  or  an 
adjoining  town,  or  within  eight  miles  of  their  residence. 

2.  Persons  going  to  or  from  any  funeral,  and  all  funeral 
processions. 

3.  Troops  in  the  actual  service  of  this  State  or  of  the 
United  States,  and  persons  going  to  or  from  a  militia 
training,  which  by  law  they  are  required  to  attend. 

4.  Persons  going  to  any  town  meeting  or  general  elec- 
tion at  which  they  are  entitled  to  vote,  for  the  purpose 
of  voting  or  returning  therefrom. 

5.  Persons  living  within  one  mile  of  any  gate  by  the 
most  usually  traveled  road,  shall  be  permitted  to  pass 
the  same  at  one-half  the  usual  rates  of  toll,  wKen  not 
engaged  in  the  transportation  of  other  persons,  or  the 
property  of  other  persons. 

6.  Farmers  living  on  their  farms  within  one  mile  of 
any  gate  by  the  most  usually  traveled  road,  shall  be  per- 
mitted to  pass  the  same  free  of  toll,  when  going  to  or 
from  their  work  on  said  farms.   {Laws  1851,  cA.  107,  §  1.) 

The  sixth  subdivision  above  cited  does  not  entitle 
farmers  to  pass  toll-gates  free  to  detached  farms  or  parts 
of  their  farms  on  which  they  do  not  reside.  The  fact  that 
they  cultivate  such  detached  land  at  the  same  time  with 
the  farm  on  which  they  residcy  does  not  alter  the  case. 
{Cwfmmings  v.  Warring^  39  Barb.  630.) 

A  company  may  demand  and  receive  toll  at  a  gate 
for  the  whole  distance  between  it  and  the  next  gate,  in  the 
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direction  from  which  the  traveler  has  come,  without  ref- 
erence to  the  fact  that  he  may  not  have  traveled  the  whole 
distance  upon  the  road.  {Malloiy  v.  Austin^  7  Barb.  626; 
McAlister  v.  Albto7i  Plank  Road  Co.  11  Barb.  610.) 

A  toll  gatherer  has  a  right  to  exact  payment,  in  advance, 
of  toll  from  his  gate  to  the  next  or  for  the  distance 
between  them,  which  the  traveler  admits  he  is  about  to 
travel*    {Kenyon  v.  JSeeley,  14  Barb.  631.) 

« 
Who  are  exempt  from  tolls  on  turnpikes. — The  Revised 

Statutes  relating  to  turnpikes,  (1 B.  S.  684,  §  36,)  provides 

that  no  toll  shall  be  collected  at  any  g^te  of  any  company 

incorporated  under  this  title  in  either  of  the  following 

cases: 

1.  From  any  person  passing  to  or  from  public  worship 
or  a  funeral;  to  or  from  a  grist-mill  for  the  grinding  of 
grain  for  family  use;  or  two  or  from  the  blackshith's  shop 
to  which  he  usually  resorts  for  the  work  there  to  be  done. 

2.  From  any  person  going  for  a  physician  or  midwife, 
or  returning  from  such  errand;  going  to  or  returning 
from  court  when  legally  summoned  as  a  juror  or  witness; 
going  to  or  returning  from  a  militia  training,  which  by 
law  he  is  required  to  attend;  or  going  to  a  town  meeting 
or  election  at  which  he  is  entitled  to  vote,  for  the  purpose 
of  giving  such  vote,  and  returning  therefrom. 

3.  From  any  person  residing  within  one  mile  of  the 
gate  at  which  toll  is  demanded,  unless  he  shall  be 
employed  in  the  carriage  or  transportation  of  the  property 
of  other  persons  not  so  residing. 

4.  From  troops  in  the  service  of  this  State  or  of  the 
United  States. 

Under  the  above  provision  one  is  exempt  going  to  a 
mill  in  a  town  different  from  that  in  which  he  resides. 
{Ghestney  v.  Qoon^  8  John.  150.)  To  exempt  a  person 
going  to  or  from  a  blacksmith's  shop  to  which  he  usually 

26 
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resorts,  the  going  thither  must  be  for  the  purpose  of 
getting  work  done.  Going  to  pay  for  work  previously 
done  is  not  sufficient.  {Stratton  ▼.  Serrick,  9  John.  356.) 
And  the  purpose  of  getting  the  work  done  must  be  the 
principal,  and  not  the  incidental  object  of  going.  {Stratton 
V.  Hubbel,  9  John.  357.) 

By  the  thirty-seventh  section  of  the  same  statute,  it  is 
provided  that  from  carriages  having  wheels  of  which  the 
•tire  or  track  is: 

1.  Twelve  inches  wide,  no  tolls. 

2.  Nine  inches  wide,  one-fourth  only  of  the  tolls  other- 
wise payable. 

3.  Six  inches  wide,  one-half  only  of  such  tolls  shall  be 
collected. 

List  of  tolls  to  be  posted. — It  shall  be  the  duty  of  the 
president  and  directors  to  affix  and  keep  up,  at  or  over 
each  gate  (turi^ike  gate)  in  some  conspicuous  place,  so 
as  to  be  conveniently  read,  a  printed  list  of  the  rate  of 
toll  demandable  at  such  gate.    {1  H.  S.  585,  §  38.) 

Commutation. — ^The  president  and  directors  of  every 
turnpike  corporation  created,  or  to  be  created,  may  from 
time  to  time  commute  with  any  person  whose  place  of 
abode  shall  adjoin  or  be  near  to  their  road  for  the  toll, 
payable  at  the  nearest  gate  on  each  side  of  such  place  of 
abode;  but  no  such  commutation  shall  be  for  a  longer  time 
than  one  year,  and  it  may  be  renewed  at  the  end  of  each 
period  for  which  it  shall  be  made.     (1  B.  S.  588,  §  52.) 

JFaJse  representations. — ^Any  person  falsely  representing 
himself  or  herself  to  any  toll  gatherer,  as  being  entitled 
to  any  of  the  exemptions  mentioned  in  the  preceding  sec- 
tion of  this  act,  shall  forfeit  to  the  company,  to  be  recov- 
ered in  the  corporate  name  of  the  company,  in  any  just- 
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ice's  court,  the  sum  of  ten  dollars.     {Laws  1849,  ch.  250, 
§3.) 

Where  a  person  on  passing  a  gate  says,  **I  am  going  to 
mill,''  and  points  to  the  bags,  it  amounts  to  a  claim  of  ex- 
emption.   {Dextei' Plank  Jioad  Co.  v.  Allen^  16  Barb,  15.) 

Penalty  for  not  paying  toll. — ^Any  pei*son  who  shall 
pass  any  turnpike  or  plank  road  gate,  without  paying  the 
toll  required  by  law,  and  with  intent  to  avoid  the  payment 
thereof,  shall  for  each  offence,  forfeit  and  pay  to  the  cor- 
poration injured  thereby,  ten  dollars.  The  penalties  in 
this  and  the  preceding  section  may  be  sued  for  and 
recovered  by  any  company  injured  thereby,  in  any  court 
having  jurisdiction  thereof.     {Laws  1855,  ch,  485,  §  3.) 

Running  gate, — Any  person  who  shall  pass  any  plank 
road  gate,  or  turnpike  gate,  without  paying  the  toll,  and 
with  the  intent  to  avoid  the  payment  of  the  same,  by  which 
a  penalty  accrues,  or  any  person  committing  any  depreda- 
tion or  trespass  on  any  plank  road  or  turnpike,  may  be 
sued  for  said  penalty  or  trespass  in  the  county  where  such 
offence  or  trespass  was  comixiitted,  or  in  the  county  where 
such  person  may  reside.     (Laws  1849,  ch.  250,  §  9.) 

Forcibly  passing  gate, — By  the  fourth  subdivision  of 
section  64  of  the  Bevised  Statutes,  relating  to  turnpikes, 
and  which  is  made  applicable  to  plank  roads  and  turn- 
pikes, under  this  act.  {Laws  1849,  ch,  250,  §  5,  as  amended 
1850,  ch  71,  §  2.)  •  It  is  provided  that  every  person  who 
shall  forcibly  or  fraudulently  pass  any  gate  thereon  with- 
out having  paid  the  legal  toll,  for  each  offence  shall  forfeit 
to  the  corporation  injured  the  sum  of  twenty-five  dollars, 
in  addition  to  the  damages  resulting  from  his  wrongful  act. 

The  penalty  named  in  the  statute  is  intended  as  a  pun- 
ishment to  the  wronjg-doer  and  not  as  a  compensation  for 
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damages  to  the  corporation,  and  it  was  given  to  the  cor- 
poration whose  franchise  has  been  violated  in  order  to  make 
its  enforcement  more  certain. 

Such  corporation  does  not  forfeit  its  right  to  recover 
such  penalty,  when  it  has  leased  a  part  of  its  road  to  be 
kept  in  repairs,  in  consideration  of  tolls  which  its  lessee  is 
authorized  to  collect  and  enjoy;  but  it  may  maintain  an 
action  for  such  penalty  where  the  offence  was  committed 
at  the  gate  in  the  possession  of  its  lessee,  collecting  the 
tolls  for  his  own  benefit.  {Monterey^  c£c..  Plank  Road 
Co.  V.  Chamberlain,  32  N.  T.  R.  659;  33  N.  T.  R.  46.) 

To  constitute  a  forcible  passage  of  a  gate,  the  passage 
must  be  effected  by  actual  force,  or  at  least  oiB^ring  some 
violence.     (22  Barb.  662;  21  Barb.  212,  13  How.  448.) 

Among  the  provisions  of  the  Bevised  Statutes,  relating 
to  turnpike  roads,  made  applicable  to  plank  roads  and 
turnpikes  under  this  act,  by  Laws  1847,  ch.  210,  §  117, 
are  the  following : 

When  toll-gatherer  may  Hop  travelers. — ^Each  toll-gath- 
erer may  detain  and  prevent  from  passing  through  his 
gate,  the  persons  riding,  leading  or  driving  animals  or 
carriages  subject  to  toll,  until  they  shall  have  paid  respect- 
ively the  tolls  authorized  by  law.    (1  R.  S.  584,  §  35.) 

This  remedy,  by  closing  the  gate,  is  cumulative  and 
does  not  prevent  the  company  from  maintaining  an  action 
against  one  who,  under  claim  of  right,  passes  the  gate 
without  payment.  {Jordan  (6c.  Plank  Road  Co.  v.  Mot- 
ley, 23  IT.  T.  R.  652.) 


Toll^atherer  not  to  hinder  travelers. — ^Every  toU-gath* 
erer  who,  at  any  turnpike  gate,  shall  unreasonably  hinder 
or  delay  any  traveler  or  passenger  liable  to  the  payment 
of  tolls,  or  shall  demand  and  receive  from  any  person 
ftiore  toll  than,  by  law,  he  is  authorized  to  collect,  shall,  for 
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each  offense,  forfeit  the  sum  of  five  dollars  to  the  person 
aggrieved.     (1  iZ.  S.  587,  §  50.) 

This,  section  does  not  apply  to  detention  of  persons  who 
have  a  right  to  pass  free.  {Conklin  v.  Elting^  2  John. 
410;  see,  also,  16  John.  73.) 

Penalty,  how  collected. — Whenever  a  judgment  is  ob- 
tained against  a  toll-gatherer  for  a  penalty,  or  for  dam- 
ages, for  acts  done  or  omitted  to  be  done  by  him  in  his 
capacity  of  toll-gatherer,  and  goods  and  chattels  of  the 
defendant  to  satisfy  such  judment  cannot  be  found,  it  shall 
be  satisfied  by  the  corporation  whose  officer  he  shall  be; 
and  if  on  demand  payment  be  refused  by  the  corporation, 
the  amount  thereof  may  be  recovered,  with  costs,  of  such 
corporation.     {Id.  %  51.) 

Avoiding  toll-gate. — ^Every  person  who,  to  avoid  the 
payment  of  the  legal  toll,  shall,  with  his  team,  carriage 
or  horse,  turn  out  of  a  turnpike  road,  or  pass  any  gate 
thereon,  on  ground  adjacent  thereto,  and  again  enter  on 
such  road,  shall,  for  each  offense,  forfeit  the  sum  of  five 
dollars  to  the  corporation  injured.   (1  B.  S.  588,  §  55.) 

The  above  provision  of  the  Revised  Statutes,  relating  to 
turnpike  roads,  is  made  applicable  to  plank  and  turnpike 
roads  under  this  act.     (Laws  1847,  ch.  210,  §  48.) 

A  turning  off  about  half  a  mile  from  the  gate  is  held  to 
be  on  ground  adjacent  within  the  above  act.  {Comer  v. 
Schoharie  Turnpike  Co.  18  John.  56.) 

The  fact  that  the  person,  after  turning  off,  traveled  on 
an  old  public  highway  makes  no  difference,  for  the  only 
question  is,  whether  he  turned  off  the  road  in  good  faith 
or  with  a  view  to  avoid  the  toll.  {Id.  Dansville  <8c; 
Plank  Mood  Co.  v.  Bidl,  27  Barb.  509.) 

The  company  have  no  remedy  against  one  who  con- 
structs a  road  on  his  own  lands,  opposite  to  a  toll-gate, 
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whereby  travelers  may  avoid  paying  toll.  {Auburn  &c. 
Plank  Road  (Jo.  v.  Douglass,  9  Jf.  Y.  E.  444,  reversing 
12  Barb.  553.) 

11.  Penalties  foe  Injuring  ob  Obstructing.  • 

P malty  for  injuring  road. — ^Any  person  who  shall  draw 
Ar  haul,  or  cause  to  be  hauled  or  drawn,  any  logs,  timber, 
or  other  material,  upon  the  road  bed  of  any  plank  road 
or  turnpike  road, .  unless  the  same  be  entirely  elevated 
above  the  surface  of  the  road  on  wheels  or  runners,  by 
which  said  road  bed  shall  be  injured,  or  who  shall  do  or 
cause  to  be  done,  any  act  by  which  said  road  bed  or  any 
ditch,  sluice,  culvert  or  drain  appertaining  to  any  turnpike 
or  plank  road  shall  be  injured  or  obstructed,  or  shall 
divert  or  cause  to  be  diverted  any  stream  of  water  so  ajs 
to  injure  or  endanger  any  part  of  any  such  turnpike  or 
plank  road,  shall  forfeit  and  pay  the  suin  of  five  dollars 
as  a  penalty,  in  addition  to  the  damages  resulting*  from 
such  wrongful  act.    {Laws  1855,  ch.  485,  %  1.) 

Penalty  for  obstructing, — Any  person  who  shall  design- 
edly place  or  leave,  or  caused  to  be  placed  or  left,  any  log, 
timber,  stone,  wood  or  other  materials  upon  the  land  held 
by  any  turnpike  or  plank  road  company,  for  highway 
purposes,  in  such  a  way  as  to  obstruct  the  travel  upon 
such  road,  or  to  endanger  property  or  persons  passing 
upon  such  road,  shall,  in  case  he  or  she  do  not  remove 
such  obstruction  ^within  forty-eight  hours  after  receiving  a 
written  notice  from  one  of  the  directors  of  the  company 
owning  the  road  upon  which  such  obstructions  have  been 
placed  or  left,  forfeit  the  sum  of  ten  dollars  for  every 
twenty-four  hours  such  obstruction  shall  remain  after  such 
notice.    {La^ios  1855,  ch.  485,  §  2.) 

Fences  encroacJdng. — ^Whenever  the  president  or  secre- 
tary of  any  turnpike  or  plank  road  company  shall  notify 
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any  inspector  of  roads  in  the  county  where  such  roads  are 
situated,  that  any  person  is  erecting  or  has  erected  any 
fence  or  other  structure  upon  any  part  of  the  premises  set 
apart  by  due  course  of  law,  for  any  turnpike  or  plank 
road,  the  said  inspector  shall  proceed  to  examine  the  facts, 
and  if  it  shall  appear  that  such  fence  or  other  structures 
is  upon  any  part  of  any  such  road,  the  said  inspector  shall 
order  the  same  to  be  removed;  and  any  person  who  shall 
neglect  or  refuse  to  remove  the  same  within  twenty  days, 
or  such  further  time,  not  exceeding  three  months,  as  may 
be  fixed  by  the  said  inspector,  shall  forfeit  and  pay  the 
sum  of  five  dollars  for  eveiy  day  during  which  said  fence 
or  oth'er  structure  shall  remain  on  the  said  road,  to  be 
sued  for  and  recovered  by  the  corporation  owning  such 
turnpike  or  plank  road,  in  any  court  having  jurisdiction 
thereof;  provided,  that  the  said  inspector  shall  not  order 
the  removal  of  any  fence  previously  erected,  between  the 
first  day  of  December  and  first  day  of  April.  {Laws  1855, 
ch.  485,  %  4.) 

Willful  injury  to  road. — The  following  section  of  the 
Bevised  Statutes,  relating  to  turnpike  roads,  is  made  ap' 
plicable  to  plank  and  turnpike  roads,  under  the  provisions 
of  this  act.    {Laws  1847,  ck.  210,  ^  47.) 

Every  person  who  shall: 

1.  Willfully  break,  cut  down,  deface  or  injure  any  mile- 
stone or  post  on  any  turnpike  road;  or, 

2.  Willfully  break  or  throw  down  any 'gate  or  turnpike ' 
on  such  road;  or, 

8.  Dig  up  or  spoil  any  part  of  such  road,  or  anything 
thereunto  belonging;  or, 

4.  Forcibly  or  fraudulently  pass  any  gate  thereon  with- 
out having  paid  the  legal  toll. 

For  each  offence,  shall  forfeit  to  the  corporation  injured, 
the  sum  of  twenty-five  dollars,  in  addition  to  the  damages 
resulting  from  his  wrongful  act.  (1  R.  S*  588,  §  54.) 
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A  turnpike  corporation  may  lawfully  remove  fences  or 
other  encroachments  upon  their  road,  and  are  not  com- 
pelled to  resort  to  a  remedy  by  action.  {Estes  v.  Kelsey^ 
8  Wend,  555.)  The  proper  course,  however,  is  to  notify 
the  inspector,  as  provided  above.  The  company  are  enti- 
tled to  damages  for  any  interference  that  obstructs  or 
impairs  the  use  of  its  road,  as  far  as  the  laying  of  a  rail- 
road track  across  it,  though  such  railroad  is  authorized  by 
law.  {Seneca  Road  Co.  v.  Avbum  i&c.  li.  R.  Qo.  5  Hill^ 
170;  Mahon  v.  Utica  &c.  R.  R.  Co.  Lalor,  156.) 

12.  Of  Taxes  ok  Roads. 

Taxes  on  roads.— So  much  of  any  such  road  and  of 
the  toll-houses,  gates  and  other  appurtenances  thereof, 
constructed  by  virtue  of  this  act,  as  shall  be  within  any 
town,  city  or  village,  shall  be  liable  to  taxation  in  such 
town,  city  or  village,  as  real  estate.  {Laws  1847,  cA. 
210,  §  48. 

When  exempt  from  taxation. — Toll-houses  and  other 
fixtures,  and  all  property  belonging  to  any  plank  or  turn- 
pike road  company,  shall  be  exempt  from  assessment  and 
taxation  for  any  purpose  whatsoever,  until  the  surplus 
annual  receipts  of  tolls  on  their  respective  roads,  over 
necessary  repairs  and  a  suitable  reserve  fund  for  repairs 
and  relaying  of  plank,  shall  exceed  seven  per  cent,  per 
annum  on  the  first  cost  of  such  road.  In  case  of  any 
disagreement  between  the  assessors  of  any  town,  village 
or  city,  and  any  such  company,  couGeming  such  exemp- 
tion claimed,  said  company  may  appeal  to  the  county  judge 
of  the  county  in  which  such  assessment  is  proposed  to  be 
made,  who  shall,  after  due  notice  to  the  appealing  party 
of  such  appeal  examine  the  books  and  vouchers  of  such 
company,  and  take  such  further  proof  as  he  shall  deem 
proper,  and  shall  decide  whether  such  company  is  liable 
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to  taxation  under  this  section,  and  his  decision  shall  be 
final.  {LauM  1854,  cJu  87,  §  4,  o^  amended  1855,  ch. 
546  %  5.) 

13.  Of  Branch  Boabs  and  Extensions. 

When  road  'extended  or  changed. — The  directors  of  any 
plank  road  company  formed  under  the  act  passed  May 
7th,  1847,  entitled,  "  An  act  to  provide  for  the  incorpora- 
tion of  companies  to  construct  plank  roads,  and  for  com- 
panies to  construct  turnpike  roads,"  may,  with  the  written 
consent  of  the  persons  owning  two-thirds  of  the  stock, 
and  with  the  written  consent  of  a  majority  of  the 
inspectors,  whose  appointment  is  provided  for  in  the  23d 
section  of  said  act,  construct  branches  to  their  main  line 
of  road,  or  extend  their  main  line,  or  change  the  route  of 
their  road,  or  any  part  thereof,  which  branches  or  exten- 
sions shall  in  all  respects  be  governed  by  the  same  rules, 
and  affected  by  the  same  laws,  as  the  main  line  of  road, 
and  the  said  directors  may  increase  the  capital  stock  of 
the  company  to  an  amount  not  exceeding  two  thousand 
dollars  a  mile  of  such  branches  or  extensions  for  their  con- 
struction, and  distribute  the  certificates  therefor  among 
the  stockholders  of  the  company,  in  proportion  to  the 
stock  owned  by  them  severally,  if  such  stockholders  shall 
demand  and  pay  up  the  same;  and  in  case  the  new  stock, 
after  the  directors  have  given  public  notice  in  some  news- 
papers printed  in  every  county  in  which  their  road  is  situ- 
ated, for  six  successive  weeks,  is  not  demanded  and  paid 
by  the  stockholders,  they  may  permit  any  person  or  per- 
sons to  subscribe  and  pay  on  the  new  stock  the  same  per- 
centage that  had  been  paid  on  the  original  stock  of  the 
company,  and  the  same  shall  in  all  respects  be  held  and 
considered  as  though  it  had  formed  a  part  of  the  original 
stock  of  the  company.  The  right  of  way  for  any  such 
branches  or  extensions  shall  be  acquired  by  the  company 


410  THE  LAW  OF  HIGHWAYS. 

in  the  same  maimer  as  is  now  provided  by  law  for  plank 
road  companies  to  acquire  the  right  of  way  for  their  roads. 
{Laws  1849,  ch.  250,  ^  1.) 

The  acts  of  the  directors,  after  the  formation  of  the 
company,  in  extending  the  main  line  of  the  road  beyond 
the  point  originally  specified,  and  increasing  its  capital 
stock,  without  the  written  consent  of  the  persons  owning 
two-thirds  of  the  stock,  or  of  a  majority  of  the  inspectors, 
&c.,  as  provided  by  section  1  of  the  plank  road  act,  are 
unauthorized  and  illegal,  and  exonerate  the  original  stock- 
holdera  from  all  liability  to  pay  their  subscriptions.  Nor 
will  the  fact  that  the  stockholder  participates  in  proceed- 
ings of  the  company  contemplating  the  extension,  "  if  it 
can  legally  be  done,"  and  retains  his  stock  after  the  exten- 
sion has  been  made,  and  sells  it  for  value,  estop  him  from 
denying  his  liability  to  pay  his  subscription.  {Macedon, 
<f'c..  Plank  Road  Co.  v.  Lapham,  18  Barb.  312.) 

Oonatructinff  branches. — ^The  directors  of  any  plank  road 
company,  or  turnpike  road  company,  formed  under  the 
act  passed  May  seventh,  eighteen  hundred  and  forty-seven, 
entitled,  *^  An  act  to  provide  for  the  incorporation  of  com- 
panies to.  construct  plank  roads,  and  for  companies  to  con- 
struct turnpike  roads''  may,  with  the  written  consent  of 
the  persons  owning  two-thirds  of  the  stock,  construct 
branches  to  their  main  line  of  road,  or  extend  or  change 
the  route  of  their  road,  or  any  part  thereof,  whereby  the 
public  interest  will  be  promoted,  through  any  uncultivated 
or  unimproved  lands.    {Laws  1859,  ch.  209,  §  1.) 

Mai/  take  and  hold  real  estate. — The  directors  of  any 
such  company  may  purchase,  take  and  hold  any  real  estate 
necessary  for  the  aforesaid  purposes,  and  by  their  agents, 
servants  or  other  persons  employed,  may  enter  upon  the 
lands  of  any  person  or  persons  which  may  be  necessary 
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for  said  purpose,  and  may  construct  their  road  upon  any 
lands  so  entered  upon,  purchased  or  held.     (Id.  ^  2.) 

Lands  to  be  marveyed. — ^Before  entering,  taking  or  using 
any  land  for  the  purpose  of  this  act,  the  directors  of  any 
such  company  s];^all  cause  a  surrey  and  map  to  be  made  of 
the  lands  intended  to  be  taken  or  entered  upon,  for  any  of 
said  purposes,  and  by  whidi  the  land  of  each  owner  and 
occupant  intended  to  be  taken  and  used  shall  be  designa- 
ted, and  which  map  shall  be  signed  by  the  surveyor  or 
engineer  soaking  the  same,  and  by  the  president  of  such 
company  and  acknowledged  by  them,  and  be  filed  in  the 
office  of  the  clerk  of  the  county.  The  directors  of  any 
such  company,  by  any  of  it^  officers,  agents,  or  servants, 
may  enter  upon  any  lands  for  the  purpose  of  making  any 
examination,  and  of  making  survey  and  map,  doing  no  un- 
necessary damage.     {Id.  §  3.) 

Lands^  how  taken* — In  case  the  directors  of  any  such 
company  cannot  agree  with  the  said  owners  and  occupants 
of  said  land  intended  to  be  taken  and  used  for  the  pur- 
poses of  this  act,  the  directors  may  apply  to  the  judge  of 
the  county  court  for  the  appointment  of  three  disinter- 
ested persons,  not  the  owners  of  real  estate  in  any  town 
through  which  any  land  intended  to  be  used  for  the  pur- 
poses of  this  act,  or  in  any  town  adjoining  such  town,  as 
commissioners,  by  whom  the  compensation  to  be  paid  for 
the  damages  sufifered  or  to  be  suffered  by  any  person  or 
persons,  by  reason  of  taking  any  of  said  lands  for  the  pur- 
poses of  this  act,  shall  be  ascertained  and  determined;  and 
in  'case  of  the  death,  resignation,  refusal  or  disability  to 
act  of  any  of  said  commissioners,  the  said  judge  may 
apyoint  others  in  their  places. 

Commissioners  to  give  notice. — ^The  conunissioners  shall 
give  at  least  ten  days'  written  notice  of  the  time  and 
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place  to  hear  the  parties  interested,  to  be  served  person- 
ally on  the  parties  interested,  or,  in  their  absence  from 
their  dwellings  or  places  of  business,  by  leaving  the  same 
thereat,  with  some  person  of  suitable  age;  and  in  case  of 
any  legal  disability  of  such  owner  or  owners  to  act  there- 
upon, serving  notice  in  like  manner  upon  his  or  her  guar- 
dian, or  person  appointed  to  act  for  him  or  her,  as  here- 
inafter directed:  and  in  case  any  of  said  owners  shall  be 
married  woman,  insane,  infants  or  idiots,  the  said  judge 
shall  appoint  some  suitable  person  to  attend  in  their 
behalf,  before  the  said  commissioners,  and  take  care  of 
their  interest  in  the  premises.  The  commissioners  may 
issue  subpoenas  to  compel  the  attendance  of  witnesses  to 
testify  before  them,  and  they  or  any  of  them,  may  admin- 
ister the  usual  oath  to  such  witnesses.  They  shall  deter- 
mine the  width  of  road  through  said  lands,  and  make  a 
report  of  all  proceedings  before  them,  containing  the  testi- 
mony taken  by  them,  and  make  an  actual  survey  and  des- 
cription thereof,  as  laid  out  by  them,  and  the  sum  awarded 
to  each  owner,  or  any  other  person,  duly  signed  or  acknow- 
ledged by  them,  and  return  the  same  to  said  judge  to  be 
filed  on  record.     {Id.  §  4.) 

JF^ees  of  Commissioners. — ^Each  commissioner  is  entitled 
to  receive  two  dollars  per  day  for  his  fees,  to  be  jgaid  by 
the  company.     {Id.  §  5.) 

Appeal,  how  taken. — The  directors  of  any  plank  or 
turnpike  road  company,  or  any  party  to  the  proceedings 
of  the  commissioners,  may  appeal  from  any  award  or 
determination  of  the  conimissioners  to  the  said  county 
judge,  providing  the  party  appealing  shall,  within  ten 
days  after  such  award  or  determination  shall  be  ma6e, 
give  written  notice  of  the  appeal  to  the  other  party  or 
parties  interested  in  the  same;  and  the  said  judge  shall 
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examine  the  report  of  the  commissioners,  and  if  *their  pro- 
ceedings  in  the  case  have  been  irregular,  the  said  judge 
may  set  the  same  aside  and  order  new  proceedings  and 
appointments;  and  the  said  judge  may  make  such  orders 
in  reference  to  the  proceedings  of  the  commissioners  and 
of  notice  to  be  given  by  the  parties  as  may  not  be  incon- 
sistent with  this  act,  and  as  the  nature  of  the  case  and  the 
interest  of  the  parties  may  require.  And  the  said  com-  ' 
missioners  shall  again  examine  the  case,  and  the  decision 
then  made  shall  be  final    {Id.  §  6.) 

When  may  enter  upon  lands. — ^Upon  the  payment  or 
legal  tender  of  the  compensation  determined  as  before 
provided,  the  said  directors  of  any  plank  road  company, 
or  any  turnpike  road  company,  shall  be  entitled  to  enter 
upon,  for  the  purposes  contemplated  by  this  act,  all  th^ 
lands  and  real  estate  for  which  such  compensation  shall 
be  paid  or  tendered,  as  aforesaid,  and  to  hold  and  use  the 
same  for  the  said  purposes,  to  them  and  their  successors 
forever.  If  any  person  to  whom  any  compensation  shall 
be  awarded,  or  who  shall  be  entitled  to  the  same  by 
virtue  of  said  award,  cannot  be  found,  or  shall  refuse  to  re- 
ceive the  sum  awarded  to  him  or  her,  then  the  said  payment 
may  be  made  by  depositing  the  amount  of  the  said  award 
to  the  credit  of  said  person,  in  such  bank  as  may  be 
appointed  by  said  judge.  If  the  person  to  whom  com- 
pensation is  awarded,  or  who  is  entitled  to  receive  the 
same  as  aforesaid,  be  under  legal  disability  as  aforesaid, 
payment  may  be  made  to  his  guardian  or  person  appointed 
as  aforesaid,  by  said  judge,  and  if  said  guardian  or  per- 
son appointed  cannot  be  found,  then  by  deposit  in  bank, 
as  aforesaid.     {Id.  ^  7.) 

Directors  to  take  and  hold  real  estate. — The  directors  of 
any  plank  road  company  or  turnpike  road  company  shall 
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take  and  hold  for  the  purpose  contemplated  in  this  act, 
all  the  lands  and  real  estate  which  they  shall  in  any  way 
legally  enter  upon  and  take  by  virtue  hereof,  to  them  and 
their  successors  so  long  as  the  same  shall  be  used  for  a 
road.     (Id.  ^  8.) 

14.   POWEBS  OF  FUKGHASEBS  ON  SaLE  UNDER  MoBIOAGE  OB 

Execution. 

Pure/lasers,  on  foreclosure  to  operate. — Whenever  any 
plank  road  or  turnpike  ^oad  shall  be  sold,  upon  the  fore- 
closure of  any  mortgage,  given  by  such  company  upon  its 
road  and  franchise  thereof,  to  secure  the  payment  of  any 
bond  or  bonds  of  such  company,  it  shall  be  lawful  for  such 
purchaser  or  purchasers  thereof,  at  such  sale,  and  they  are 
hereby  authorized  to  maintain  and  operat#  such  road,  in 
the  same  manner,  with  the  same  privileges,  and  subject  to 
the  same  restrictions,  in  all  respects,  as  the  company  own- 
ing such  road  could  do  at  the  time  such  sale  was  made. 
(Laws  1866,  cL  780,  §  1;  see  also  Lam  1859,  ch.  209, 
§9.) 

When  purchasers  may  form  corporation. — Such  pur- 
chaser or  purchasers,  on  associating  with  him  or  them, 
not  less  than  four  persons,  may  be  formed  into  a  corpora- 
tion for  the  purpose  of  owning  and  operating  such  plank 
road  or  turnpike  road,  upon  complying  with  the  require- 
ments of  section  second  of  an  act  entitled,  '*An  act  in 
relation  to  the  sale  of  plank  roads  and  turnpike  roads  on 
execution,  and  to  provide  for  the  incorporation  of  pur- 
chasers at  such  sales,  into  companies,  to  own  and  ope- 
rate such  roads,"  passed  April  fifteenth,  eighteen  hundred 
and  fifty-seven.     {Id.  ^  2.) 

This  act  shall  apply,  as  well  to  any  such  sale  heretofore, 
as  hereafter  made,  saving,  however,  to  the  stockholders  of 
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such  company  or  any  of  them,  such  rights  as  they,  or 
either  of  them,  had  at  the  time  of  the  passage  of  this  act, 
under  any  such  sale  heretofore  made.     {Id.  §  3.) 

When  purchasers  on  execution  may  operate, — ^Whenever 
any  plank  road  or  turnpike  road  shall  be  sold  upon  any 
execution,  and  shall  not  be  redeemed  from  such  sale 
according  to  law,  then  it  shall  and  may  be  lawful  for  the 
purchaser  or  purchasers  of  such  road,  and  they  are  hereby 
authorized  to  maintain  and  operate  the  same,  in  the  same 
manner  and  subject  to  the  same  privileges  and  restrictions 
in  all  respects,  as  the  company  owning  such  road  at  the 
time  such  sale  was  made.     {Laws  1857,  ch.  482,  §  1.) 

JPurchasers  may  form  association. — Such  purchaser  or 
purchasers,  on  associating  with  him  or  them  not  less  than 
four  persons,  may  be  formed  into  a  corporation  for  the 
purpose  of  owning  such  plank  road  or  turnpike  road,  by 
complying  with  the  following  requirements: 

Articles  of  association. — They  shall  severally  subscribe 
articles  of  association,  in  which  shall  be  set  forth  the 
name  of  the  company,  the  number  of  years  the  same  is  to 
continue,  which  shall  not  exceed  the  unexpired  term  of  the 
oidginal  incorporation  of  the  company  whose  road  was  so 
sold,  whether  it  is  a  plank  road  or  a  turnpike  road  which 
the  company  is  formed  to  own  and  operate;  the  amoimt  of 
the  capital  stock  of  the  company,  which  shall  not  exceed 
the  amount  of  the  capital  stock  of  the  company  owning  such 
road  at  the  time  of  such  sale;  the  number  of  shares  of  which 
the  said  stock  shall  consist;  the  number  of  directors  and 
their  names,  who  shall  manage  the  concerns  of  the  company 
for  the  first  year,  and  shall  hold  their  offices  until  others 
are  elected;  the  place  from  and  to  which  said  road  is  con- 
structed, and  each  town,  city  and  village  into  or  through 
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which  said  road  shall  pass,  and  its  length,  as  near  as  may 
be.  Each  subscriber  to  such  articles  of  association  shall 
subscribe  thereto  his  name  and  place  of  residence,  and  the 
number  of  shares  of  stock  owned  by  him  in  said  company. 
The  said  articles  of  association  may  then  be  filed  in  the 
office  of  the  Secretary  of  State,  and  thereupon  the  per- 
sons who  have  so  subscribed,  and  all  persons  who  shall, 
from  time  to  time,-  become  stockholders  in  such  company, 
shall  be  a  body  corporate  by  the  name  specified  in  such 
articles,  and  shall  possess  the  same  powers  and  privileges, 
and  be  subject  to  the  same  provisions  as  companies  organ- 
ized under  the  act  entitled,  <<  An  act  to  provide  for  the 
incorporation  of  companies  to  construct  plank  roads,  and 
of  companies  to  construct  turnpike  roads,"  passed  May 
seventh,  one  thousand  eight  hundred  and  forty-seven. 
{Id.  ^  2.) 

15.  AonONS  AGAINST  A  CORPORATION  AND  SlOCKHOIJ>ERS. 

Action  agazMt. — ^In  any  action  against  any  company 
formed  under  the  provisions  of  this  act,  the  plaintiff  may 
include  as  defendants  any  one  or  more  of  the  stockholders 
of  such  company,  who  shall  by  virtue  of  the  provisions 
of  this  act,  be  claimed  to  be  liable  to  contribute  to  the 
payment  of  the  plaintiff's  claim;  and  if  judgment  be 
given  against  such  company,  in  favor  of  the  plaintiff  for 
his  claim  or  any  part  thereof,  and  any  one  or  more  of  the 
stockholders  so  made  defendants  shall  be  found  to  be 
liable  as  aforesaid,  judgment  shall  also  be  given  against 
him .  or  them,  and  shall  show  the  extent  of  his  or  their 
liabilities  individually.  The  execution  upon  such  judg- 
ment shall  direct  the  collection  of  the  sum  for  which  it 
may  be  issued,  of  the  property  of  such  company  liable  to 
be  levied  upon  by  virtue  thereof;  and  in  case  such  prop- 
erty, sufficient  to  satisfy  the  same,  cannot  be  found  in  the 
county  of  the  officer  to  whom  the  same  shall  be  directed, 


PLANK  ROADS  AND  TUBI^IKES.  417 

that  the  deficiency,  or  so  much  thereof  as  the  stockhold- 
ers, who  shall  be  defendents  in  such  judgment,  shall  be 
liable  to  pay,  shall  be  collected  of  the  property  of  such 
stockholders  respectively.  And,  if  in  any  such  action, 
any  one  or  more  of  such  stockholders  shall  be  found  not 
to  be  liable  for  the  demand  of  the  plaintiff  or  any  part 
thereof,  judgment  shall  be  given  for  the  stockholders  so 
found  not  to  be  liable,  but  no  verdict  or  judgment  in  favor  of 
any  such  stockholder  shall  prevent  the  plaintiff,  in  such  ac- 
tion, from  proceeding  therein  against  the  company  alone,  or 
against  it  and  such  defendants  who  are  stockholders  as 
shall  be  liable  for  such  demand  or  some  portion  thereof. 
Suits  may  be  brought  against  one  or  more  stockholders 
who  are  claimed  to  be  liable  for  any  debt  owing  by  the 
company,  or  any  part  of  such  debt,  without  joining  the 
company  in  such  suit;  but  no  such  suit  shall  be  so  brought 
until  judgment  on  the  demand  shall  have  been  obtained 
against  the  company,  and  execution  thereon  returned 
unsatisfied  in  whole  or  in  part,  or  the  company  shall  have 
been  dissolved;  but  it  shall  not  be  necessary  that  such 
dissolution  shall  have  been  declared  by  any  judicial 
decree,  sentence  or  determination;  and  in  such  suit  there 
may  be  a  verdict  and  judgment  in  favor  of  any  defendant 
notUable  as  aforesaid;  but  such  verdict  and  judgment 
shall  not  prevent  the  plaintiff  in  such  suit  from  proceed- 
ing therein  against  any  defendant  who  shall  be  liable  as 
aforesaid.    {Laws  1847,  cA.  210,  %  46.) 

Proof  of  incorporation. — ^In  any  action  hereafter  brought 
by  or  against  any  plank  or  turnpike  road  company,  organ- 
ized under  the  laws  of  this  State,  which  shall  have  been 
in  actual  operation,  and  being  in  the  possession  of  a  road 
upon  which  they  have  taken  toll  for  five  consecutive  years 
next  preceding  the  commencement  of  such  action,  parol 
proof  of  such  corporate  existence  and  use  shall  be  suffi- 

27 
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cient  for  all  purposes  of  the  action,  unless  the  opposing 
party  shall  set  up  a  claim  in  his  complaint  or  answer, 
duly  verified,  of  title  in  himself  to  the  road,  or  some  part 
thereof,  stating  the  nature  of  his  title  and  right  to  the 
immediate  possession  and  use  thereof.  {Laws  1855,  cL 
546.) 

Within  what  time  action  for  penalties  to  be  commenced. — 
No  action  to  recover  any  penalty  against  any  company 
formed  under  an  act  entitled  *'An  act  for  the  incorpora- 
tion of  companies  to  construct' plank  roads,  and  of  compa- 
nies to  construct  turnpike  roads,  and  the  acts  amending 
the  same,  or  against  any  turnpike  corporation,  shall  be 
commenced  or  maintained  against  such  company,  or  any 
of  its  officers  or  agents,  unless  the  same  is  commenced 
within  thirty  days  after  the  penalty  was  incurred.''  {Laws 
1850,  ch.  71,  ^  3.) 

Actions  against  stockholders. — Whenever  any  judgment 
shall  have  been  recovered  by  any  person  in  any  court  of 
record  in  this  State,  against  any  corporation  organized  or 
incorporated  under  and  by  virtue  of  the  act  entitled  **  An 
act  to  provide  for  the  incorporation  of  companies  to  con- 
struct plank  roads,  and  of  companies  to  construot  turnpike 
roads,"  passed  May  seventh,  one  thousand  eight  hundred 
and  forty-seven,  on  a  demand  arising  upon  a  contract,  and 
for  the  payment  of  which  the  stockholders  of  such  company 
are  liable  in  their  individual  capacity  as  mentioned  and  de- 
clared in  the  said  act,  and  an  execution  on  such  judgment 
shall  have  been  duly  issued  to  the  proper  county  against 
the  property  of  such  corporation,  and  been  returned  un- 
satisfied in  whole  or  in  part,  then  any  such  creditor  or  credit^ 
ors,  his  or  their  personal  representatives,  may  commence  an 
action  in  the  mode  now  provided  by  law,  in  the  supreme 
court  in  the  county  in  which  the  office  of  such  corpora- 
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tion  is  held,  or  in  which  the  stockholders  reside,  on 
behalf  of  himself  or  themselves,  and  of  all  other  creditors 
of  such  .corporation  who  shall  come  in  and  seek  relief  by 
and  contribute  to  the  expense  thereof,  against  all  the 
stockholder  and  any  former  stockholders,  for  the  pur- 
pose of  enforcing  against  such  stockholders  their  respective 
individual  liabilities  under  said  law  to  pay  the  debts  of 
such  corporation,  whether  due  at  the  commencement  of 
such  action  or  to  become  due  thereafter  if  contracted  or 
incurred  previously;  and  any  other  person  or  party  who 
may  have  an  interest  in  the  event  or  determination  of 
such  action  may  be  made  parties  defendants  at  the  com- 
mencement or  in  any  subsequent  stage  of  the  action. 
(Laws  1855,  ch.  390,  ^  1.) 

Judgment,  how  enforced. — The  court  in  which  such 
action  may  be  pcnditrig  shall  proceed  therein  as  in  similar 
cases,  and  shall  have  jurisdiction  and  authority  to  enforce 
the  payment  of  all  arrears  due  from  and  owing  by  any 
stockholder  on  the  stock  subscribed  for  and  owned  by 
him,  and  shall  also  ascertain  all  the  debts  of  such  corpo- 
ration which  the  stockholders  thereof  are  individually 
liable  to  pay,  and  shall  assess  and  apportion  the  total 
amount  of  such  indebtedness  for  which  the  stockholders 
are  by  law  liable  to  pay,  including  the  reasonable  costs 
and  disbursements  of  the  plaintiff  in  such  action  on  and 
among,  the  respective  stockholders  or  persons  liable  to 
pay  the  same,  according  to  their  individual  liability,  and 
shall  enforce  the  payment  thereof  by  each  stockholder  by 
its  judgment  and  by  execution  or  executions,  in  the  name  of 
the  plaii^ifEs  in  such  action,  or  in  the  name  of  the  receiver 
in  the  action,  if  one  shall  have  been  appointed  against  the 
respective  stockholders,  as  in  other  cases.  {Latos  1855, 
ch.  390,  §  2.) 
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Stockholders^  when-  creditors. — ^Ereiy  stockholder  of 
such  corporation  who  at  any  time  before  the  commence- 
ment of  such  action  shall  have  due  or  owing  to  him  any 
demand  or  claim  arising  on  contract  against  such  corpo- 
ration, or  who  may  hare  paid  any  debt  or  demand  against 
such  corporation  either  voluntarily  or  by  compulsion,  and 
for  which  the  stockholders  of  any  such  corporation  are  or 
would  be  personally  liable  under  the  provisions  of  the 
said  act  of  May  seven,  one  thousand  eight  hundred  and 
forty-seven,  shall  be  deemed  a  creditor,  and  shall  be 
entitled  to  appear  in  said  action  and  to  prove  his  claim 
and  demand,  and  to  have  judgment  therefor,  or  a  credit 
for  the  amount  upon  his  individual  liability  as  a  stock- 
holder, to  pay  the  debt  of  such  corporation,  to  be  ascer- 
tained and  adjudged  in  said  action;  and  shall  receive  pay- 
ment thereof  in  the  mode  or  manner  that  may  be  directed 
or  ordered  by  the  court  in  the  judgment  in  such  action. 
{Id.  §  3.) 

Limitation  of  actions. — Whepever  any  such  action 
shall  have  been  commenced  against  the  stockholders  of 
any  corporation,  as  provided  in  the  first  section  of  this 
act,  the  court  shall  possess  all  the  powers  and  authority 
in  relation  to  such  action  and  the  proceedings  therein  and 
the  parties  thereto,  as  was  exercised  by  the  late  court  of 
chancery  in  this  State  in  proceedings  against  corporations 
in  equity,  under  and  by  virtue  of  article  second  of  title 
four,  chapter  eight,  part  third  of  the  Revised  Statutes,  so 
far  as  the  same  may  be  consistent  with  this  act,  and  any 
creditor  of  such  corporation  who  shall  not,  on  being  duly 
required  by  the  court,  and  in  such  manner  as  the  court 
shall  direct,  exhibit  his  claim  and  become  party  to  such 
suit  within  a  reasonable  time,  not  less  than  six  months 
from  the  first  publication  of  such  notice  by  otder  of  the 
court,  shall  be  precluded  from  all  benefit  of  the  judg- 
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metit  which  shall  be  rendered  in  such  suit,  and  from  any 
distribution  of  moneys  which  may  be  made  under  such 
judgment  among  the  creditors  of  the  said  corporation 
{Id.  §  4.) 

DistribiUtan  of  Money  recovered. — ^The  court  shall 
cause  the  moneys  so  assessed  upon  and  collected  from  the 
stockholders  of  such  corporation  for  the  purposes  contem- 
plated by  this  act,  by  virtue  of  the  judgment  in  such  action, 
after  paying  the  costs  and  disbursements  of  such  action, 
to  be  applied  to  the  payment  and  extinguishment  of  the 
debts  against  such  corporation,  which  shall  be  established 
and  proved  in  said  action  to  be  debts  which  by  law  the 
stockholders  of  such  company  are  liable  individually  to 
pay  without  preference,  except  where  such  preference 
exists  by  law;  and  in  case  any  debt  so  established  shall 
not  be  due,  and  the  person  to  whom  it  belongs  or  is  pay- 
able declines  to  receive  the  same,  in  such  case  the  court 
may  make  such  order  as  to  the  deposit  or  investment  of 
such  moneys  so  due  to  any  such  creditor,  or  for  his  use  or 
benefit,  and  for  the  payment  thereof  when  due,  as  shall 
be  just  and  equitable.     {Id.  §  5.) 

16.  How  DiSOONTINUEIX 

Road  may  be  swrrendered.— The  directors  of  any  plank 
road  company  or  turnpike  company,  formed  under  the  act 
passed  May  7,  1847,  entitled  <'  An  act  to  provide  for  the 
incorporation  of  companies  to  construct  plank  roads,  and 
for  companies  to  coiustruct  turnpike  roads,"  and  evety 
plank  road  company  or  turnpike  company  incorporated 
under  or  by  any  law  of  this  State,  are  hereby  authorized 
to  abandon  the  whole  or  any  part  of  their  plank  road  or 
turnpike  road,  at  either  or  both  ends  thereof,  whenever 
the  stockholders  holding  two-thirds  of  the  stock  in  said  road 
company  shall  consent  to  the  same,  by  a  written  declarar 
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tion  of  the  surrender  of  such  part  or  parts  of  said  road, 
which  said  declaration  shall  be  attested  by  their  common 
seal,  and  acknowledged  by  the  president  and  secretary  of 
said  company  before  an  officer  empowered  to  take  the 
acknowledgments  of  deeds.  Such  declaration  and  consent 
shall  be  filed  and  recorded  in  the  clerk's  office  of  the 
county  in  which  the  part  or  parts  of  said  road  abandoned 
shall  be  situated,  and  thereupon  the  plank  or  turnpike 
road,  or  the  portion  thereof  so  surrendered,  shall  cease  to 
be  the  road  or  property  of  the  company,  and  revert  and 
belong  to  the  several  towns  through  which  it  was  con- 
structed, and  the  said  compaQy  shall  be  no  longer  bound 
to  maintain  it  or  be  liable  to  be  assessed  thereon,  or  be 
permitted  to  collect  tolls  for  traveling  over  the  same, 
from  the  time  of  recording  said  declaration  of  surrender 
and  consent,  without  impairing  the  right  of  said  company 
to  take  toll  on  the  remaining  part  of  their  plank  road  or 
turnpike  road  at  the  rate  prescribed  in  its  charter,  or  by 
the  laws  of  this  State  relating  to  any  such  company. 
{Laws  1854,  ch.  87,  §  1.) 

Whenever  any  turnpike  corporation  shall  become  dis- 
solved or  the  road  discontinued,  its  road  shall  become  a 
public  highway  and  be  subject  to  all  legal  provisions 
regarding  highways.     {Laws  1838,  ch.  262,  \  1.) 

Turnpike  and  plank  roads  are,  as  a  general  rule,  like 
ordinary  highways,  simply  easements;  the  fee  remaining 
in  the  owner  of  the  soil,  and  upon  their  abandonment, 
reverting  without  further  incumbrance.  Where  the  Ian- 
guage  of  an  act,  incorporating  a  turnpike  or  plank  road 
company,  is  such  as  to  vest  the  title  to  the  land  over  which 
the  road  passes,  in  the  company,  it  must,  nevertheless,  be 
considered  as  vested  only  for  the  purpose  of  the  road;  and 
when  the  road  is  abandoned  the  land  reverts  to  the 
original  owners.  {Dvnham  v.  WzHiamSj  86  Barb.  136; 
Booker  v.  Utica,  i&c.,  Turnpike  Co.  12  Wend.  371;  People 
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y.  WhttSy  11  Barb.  26;  see  RogfTs  y.  Brodshaw,  20  Jokiu 
741;  EOes  y.  KeUey,  8  Werkd.  559,  and  an^^.  30.) 

When  a  turnpike  company  becomes  dissolyed,  or  its  road 
discontinued,  it  is  the  duty  of  the  commissioner  to  form  it 
into  a  road  district  and  to  cause  it  to  be  worked  and  kept 
in  repair  in  the  same  manner  as  other  public 'highways, 
and  in  case  of  their  neglect  or  refusal  so  to  do,  a  manda- 
mus may  be  had  to  compel  them  to  perform  their  duty. 

• 

Corporation  to  cease. — Eyery  company  incorporated 
under  this  act  shall  cease  to  be  a  body  corporate : 

1.  If  within  two  years  from  the  filing  of  their  articles 
of  association,  they  shall  not  haye  commenced  the  con- 
struction of  their  road,  (md  actually  expended  thereon  at 
least  ten  per  cent  of  the  capital  stock  of  such  company, 
and, 

2.  If  within  fiye  years  from  such  filing  of  the  articles 
of  association,  such  road  shall  not  be  completed  according 
to  the  proyisions  of  this  act.     {Laws  1847,  ch.  210  §  49.) 

What  shall  not  work  forfeiture. — Eyery  company  formed 
or  organized  imder  the  aboye  act  of  1847,  and  the  seyeral 
acts  amending  the  same,  shall  be  deemed  to  be  a  yalid 
corporation,  although  such  company  may  not  haye  com- 
plied with  the  requirements  of  such  acts  in  the  formation 
and  organization  of  such  company,  and  preparatoiy  to 
the  construction  of  its  road,  and  no  act  or  omission  on  the 
part  of  any  such  company,  or  of  its  stockholders  or  offi- 
cers, shall  work  a  forfeiture  of  its  corporate  powers  or 
franchises,  unless  the  same  was  willful  and  malicious;  but 
this  section  shall  not  affect  or  impair  any  right  of  action 
heretofore  accrued.  {Laws  1854,  ch.  87,  §  6;  see  similar 
proyision.  Laws  1850,  ctu  71.) 

Pailwre  to  complete  road. — TSo  plank  road  company  shall 
be  deemed  to  haye  forfeited  any  priyilege  or  franchise  by 
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reason  of  not  having  completed  their  road  the  whole  dis- 
tance mentioned  or  describQd  in  their  articles  of  associa- 
tion.   {LcoM  1855,  cL  546,  §  2.) 

No  plank  road  or  turnpike  road  company,  corporation 
or  association  heretofore  formed  or  organized  nnder  the 
act  entitled  ^*An  act  for  the  incorporation  of  companies 
to  construct  plank  roads,  and  companies  to  construct 
turnpike  roads,"  passed  May  seventh,  eighteen  hundred 
and  forty-seven,  and  the  several  acts  amending  the  same 
shall  be  deemed  invalid,  or  to  have  forfeited  any  of  its 
powers,  rights  or  franchises,  by  reason  of  any  failure  on 
the  part  of  such  company,  or  the  persons  organizing  the 
same,  to  have  complied  with  the  requirements  of  such 
acts  in  the  formation  or  organization  of  such  company,  as 
to  the  number  of  stockholders  or  persons  who  signed  the 
articles  of  association  of  such  company  or  association,  or 
in  the  publication  of  notices  in  the  organization  thereof, 
or  by  reason  of  any  informality  or  defect  in  the  signing 
of  such  articles  of  association,  or  in  the  publication  of  the 
notices  aforesaid;  and  the  stockholders,  officers  and  cred- 
itors of  every  such  company,  are  hereby  declared  to  halve 
the  same  rights,  and  the  stockholders  to  be  subject  to  the 
same  obligations  and  liabilities  as  if  such  company  had 
strictly  complied  with  all  the  requirements  of  the  law 
aforesaid,  to  create  and  perfect  a  complete  body  corporate; 
provided  that  this  act  shall  only  apply  to  such  companies, 
as  shall  have  attempted  an  organization,  and  shall  have 
actually  constructed  a  road  wholly  or  in  part,  according 
to  their  articles  of  association.   {Lcaca  1862,  ch.  248,  §  1.) 
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APPENDIX  OF  FOBMS. 


Oath  of  Commissioneb. 
See  arUe^.  61. 

BeNSSELAEB  CoXXNTT,  88  : 

L  E.  D.,  of  the  town  of  Pittstown,  in  said  county, 
having  been  elected  commissioner  of  highways  of  said 
town,  do  solemnly  swear  (or  affirm),  that  I  will  support 
the  Constitution  of  the  United  States  and  the  Constitution 
of  the  State  of  New  York,  and  that  I  will  faithfully  dis- 
charge the  duties  of  commissioner  as  aforesaid,  according 
to  the  best  of  my  ability. 

E.  D. 

Sworn,  &c» 

CEsauFioxtE  OF  Justice. 
See  arUep.  61. 

Couirrr  of  Senssblabb,  ' ) 
Taim  of  PitMown,  ]  **  '* 

I,  Theodore  C.  Bichmond,  justice  of  the  peace  in  and 
for  the  town  of  Pittstown,  in  said  oonnly  (or  town  clerk 
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of  the  town  of  Pittstown,  in  said  county),  do  hereby  cer- 
tify, that  on  the  12th  day  of  November,  1867,  personally 
appeared  before  me  M.  M.  of  said  town,  who  then  and 
there  duly  took  and  subscribed  the  foregoing  oatL 

THEODORE  C.  RICHMOND, 
Dated,  &c«  Justice  of  the  Peace. 


Ht.t. 

Bond  of  Commissionebs. 
See  ante  p.  64. 

Know  all  men  by  these  presents,  that  we,  A.  B.,  C.  D., 
and  E.  F.,  of  the  town  of  Grafton,  county  of  Rensselaer, 
and  State  of  New  York,  are  held  and  firmly  boimd  unto 
G.  H.,  supemsor  of  said  town,  in  the  penal  sum  of  one 
thousand  dollars,  to  be  paid  to  the  said  supervisor,  or  to 
his  successor  in  office.  For  which  payment  well  and  truly 
to  be  made,  we  bind  ourselves,  our  heirs,  executors,  ad- 
ministrators and  assigns,  jointly  and  severally,  firmly  by 
these  presents. 

Sealed  with  our  seals,  and  dated  th^  12th-  day  of 
November,  1867. 

Whereas,  the  above  named  bounden  A.  B.  was,  on  the 
5th  day  of  November,  1867,  duly  elected  commissioner 
of  highways  of  the  town  of  Grafton,  in  the  county  of 
Rensselaer  }k 

Now,  therefore,  the  condition  of  this  bond  is  such,  that 
if  the  said  A.  B.  shall  faithfully  discharge  his  duties  as 
such  commissioner,  and  shall,  within  ten  days  after  the 
expiration  of  his  term  of  office,  pay  over  to  his  successor, 
all  moneys  remaining  in  his  hands  as  such  commissioner, 
and  render  to  such  successor  a  true  account  of  all  moneys 
received  and  paid  out  by  him  as  such  commissioner,  with- 
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out  fraud  or  delay,  then  this  obligation  to  be  void,  other- 
wise to  be  of  full  force  and  virtue. 

Signatures  and  Seals. 

Witness, 

Add  justification  and  acknowledgment  as  in  Nos.  4  and  5. 


ArFEDAvrr  op  Justification. 

COUNTT  OF  EeNSSELAEB,  S8  : 

C.  D.  and  E.  F.,  the  sureties  named  in  the  foregoing 
bond,  being  severally  duly  sworn,  doth  each  for  himself 
say,  that  he  is  a  resident  and  freeholder  (or  householder) 
within  this  State,  and  worth  one  thousand  dollars  over 
and  above  all  his  debts  and  liabilities,  and  exclusive  of 
property  exempt  from  execution. 


C.  D. 
E.  R 


Sworn,  &c. 


Acknowledgment. 

COUNTT  of  BeNSSELAEB,  98  .* 

On  this  twelfth  day  of  November,  1867,  personally 
appeared  before  me  C.  D.  and  E.  F.,  to  me  known  to  be 
the  persons  described  in,  and  who  executed  the  foregoing 
obligation,  and  severally  acknowledged  that  they  executed 
the  same.  R  A., 

Justice  of  Peace* 
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LmoBSEMEirr  of  Sufebvisob's  Approval. 

See  ante,  j).  64. 

I  approve  of  the  within  bond,  and  of  the  sufficiency  of 
the  sureties  therein  named.  G.  H., 

Supervisor  of  the  town  of  Ghrccfton. 
Dated,  &c. 

NonCE  OF  GOMMISSIONEBS  RESIGNATION. 

See  mUep.  65. 

To  A.  B.,  C.  D.,  and  E.  F.,  Esqrs., 

Justices  of  the  Peace  of  the  Town  of  Pittstown: 

Take  notice  that  I  hereby  tender  my  resignation  of  the 
office  of  commissioner  of  highways  of  the  said  town  of 
Pittstown,  for  the  following  reasons:     (Give  reasons.) 

Dated,  etc.  G.  EL 

ObDEB  APPOINTINa  C!OMMIS8IONEB  TO  FdLL  VaOANCT. 

See  ante  p.  62. 

County  of  Bensselasb,    ?  ^  . 
Town  of  Pittstown,  J 

Whereas  a  vacancy  ias  occurred  in  the  office  of  com- 
missioner of  highways  of  the  town  of  Pittstown,  by  reason 
of  the  death  {or,  as  the  case  may  be),  of  George  Holmes, 
heretofore  elected  to  said  office  from  said  town. 

Now,  therefore,  by  virtue  of  the  power  vested  m  us  by 
the  statute,  in  such  case  made  and  provided,  we  the  under- 


APPSNDIX  OF  FORMS.  429 

signed,  three  of  the  justices  of  the  peace  of  said  town,  do 
hereby,  in  order  to  fill  such  vacancy,  nominate  and  appoint 
Charles  Adams,  commissioner  of  highways  of  said  town, 
to  hold  his  said  office  until  the  next  succeeding  annual 
town  meeting  of  said  town,  as  by  law  provided* 

In  witness  whereof  we  have  hereto  set  our  hands  this 
tenth  day  of  July,  1867. 

Signatures. 


Qbdeb  Aqcebxajninq  Ajsa>  Descbikno  Boad. 

See  ante  p.  69. 

Whereas,  a  road,  used  as  a  highway,  in  the  town  of  Ktts- 
town,  county  of  Bensselaer,  leading  from  A  to  B,  was  laid 
out  by  the  commissioners  of  highways  of  said  town,  on 
the  first  day  of  April,  1840,  but  not  sufficiently  described 
(or  has  been  used  as  a  public  highway  for  twenty  years 
last-past  but  not  recorded.) 

Now,  therefore,  we  the  undersigned  commissioners  of 
highways  of  said  town,  having  met  at  the  house  of  Koyal 
Abbott,  in  said  town,  for  the  purpose  of  causing  said  road 
to  be  ascertained,  described  and  entered  of  record  in  the 
town  clerk's  office, — ^all  the  said  conunissioners  being  pre- 
sent, and  having  deliberated  (or  all  the  said  conmiission- 
ers  having  been  didy  notified  to  attend  this  meeting  for 
the  purpose  of  deliberating)  on  the  subject  embraced  in 
this  order,  do  hereby  order  that  the  said  road  be  ascer- 
tained, described  and  entered  of  recbrd.  And  the  said 
conunissioners  having  caused  a  survey  of  the  said  road  to 
be  made,  do  further  order  that  said  road  is  hereby  ascer- 
tained and  described  according  to  the  said  survey,  being 
as  follows:  beginning  at  {insert  mrvey.)  And  it  is  further 
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ordered  that  the  line  above  described  be  the  cerUer  line 
of  the  said  road,  and  that  thc^  said  road  be  of  the  T?idth 
of  three  rods. 

In  witness  whereof,  the  said  commissioners  have  here- 
unto subscribed  their  names  the  first  day  of  April,  1867. 

Signatures. 


!•.  10. 

Order  Dividing  Town  into  Boad  Districts. 

See  ante  p.  79. 

The  undersigned  commissioners  of  highways  of  the  town 
of  Pittstown,  in  the  county  of  Bbnsselaer,  having  met  and 
deliberated  on  the  subject  embraced  in  this  order;  all 
said  commissioners  being  present,  and  having  deliberated 
thereon  (or  all  said  commissioners  having  been  duly  noti- 
fied to  attend  here  for  the  purpose  of  deliberating  there- 
•  on),  do  hereby  order  that  the  said  town  be  and  the  same 

is  hereby  .divided  into  ten  road  districts,  as  follows,  to 
wit:  Boad  district  number  one,  shall  include  all  that 
part  of  said  town,  lying  between,  etc.,  ;  and  all 

the  inhabitants  residing  in  said  district,  and  liable  to  work 
on  highways,  shall  be  and  are  hereby  assigned  to  work  in 
said  district  number  one.  (J/  any  otU  of  said  district  be 
assigned  to  work  therein,  insert.)  And  the  following 
i^habitants,  residing  out  of  said  district,  are  hereby 
assigned  and  required  to  work  therein,  to  wit:  J.  C,  etc., 
District  number  two,  etc.,  {jpi'oceed  in  like  manner  till  all 
are  described.) 

In  witness  whereof,  we  have  hereto  subscribed  our 
names  this  tenth  day  of  July,  1865. 

Signatures. 
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!•.  11. 

C!OMliIS8IONEB8'  AnKCAL  AgOOUNT. 

See  arUe  p*  86. 

The  undersigned,  conmiissioners  of  highways  of  the 
town  of  Auburn,  in  the  county  of  Cayuga,  hereby  ren- 
der to  the  board  of  auditors  of  said  town,  their  annual 
account  for  the  year  ending  February  1st,  1866: 

1.  The  highway  labor  assessed  in  said  town  for  the  year 
ending  on  the  said  first  day  of  February,  was  seven  hun- 
dred and  ten  days,  and  the  highway  labor  performed  in 
said  town  during  the  said  year,  was  five  hvTidred  and 
eighty-nine  days,  as  appears  by  the  accounts  rendered  us 
by  the  several  overseers  of  highways  in  said  town. 

2.  The  said  commissioners  have  received,  during  the 
said  year,  the  following  siuns  of  money  for  fines  and  com- 
mutations under  the  statute  relative  to  highways,  to  wit: 

Data.  From  whom  reoeiyed.  On  what  aoeonnt.  Amonot. 

They  have  also  received  from  other  sources  under  said 
statute,  etc. 

3.  The  improvements  which  have  been  made  on  the 
roads  and  bridges  in  said  town,  during  said  year,  are  as 
follows:  {Specify  improvements.)  And  the  roads  and 
bridges  in  said  town  are  {give  state  of  them^  and  specify 
iDhether  (hey  are  in  good  repair  or  othermse.) 

4.  The  following  improvements  are  necessaiy  to  be 
made  on  the  roads  and  bridges  in  said  town,  to  wit: 
{Specify  necessary  improvements.) 

5.  The  probable  expense  of  making  such  improvements, 
beyond  what  the  labor  to  be  assessed  this  year  will 
accomplish,  is  by  us  estimated  at  $250. 

Given  under  our  hands,  this  tenth  day  of  February, 
1866.  Signatures — Conunissioners. 
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V«.  It. 

Statement  and  Estdcate  fob  SuFEBTifiOB. 

See  anJtep*  88. 

To  the  mpervisw  of  the  town  of  WcUervliet,  in  the  county 
of  Albany: 

The  oommissioners  of  highways  of  said  town  do  hereby 
report  that  the  following  improvements  are  necessary  to 
be  made  on  their  roads  and  bridges  in  their  said  town,  to 
wit:  {Specify  improvements.)  That  the  probable  expense 
of  making  such  improvements  is  by  us  estimated  at  $250. 

Given  under  our  hands,  &c. 


!«.  It*. 

Notice  of  Application  foe  ABDmoNAL  Apfropbiation. 

See  ante  p.  89, 

Notice  is  hereby  given  to  the  electors  of  the  town  of 
Pittstown,  in  the  county  of  Bensselaer,  that  the  commis- 
sioners of  highways  of  said  town  are  of  opinion  that  thQ 
sum  of  two  hundred  and  fifty  dollars,  as  now  allowed  by 
law,  will  be  insufficient  to  pay  the  expenses  actually  neoea- 
sary  for  the  improvement  of  roads  and  bridges  in  said 
town,  and  that  the  additional  sum  of  two  hundred  and 
fifty  dollars  is-  necessary  to  make  a  bridge  across  the 

creek,  near ,  (or  to  repair  the  bridge,  etc.,  or  to 

improve  the  road  at,  <&c.)  .And  that  we  the  undersigned, 
commissioners  of  highways  of  said  town,  shall,  at  the  next 
annual  town  meeting  of  said  town,  to  be  held  at  Tom- 
hannock  on  the  tenth  day  of  March  next,  apply  in  open 
town  meeting  for  a  vote  authorizing  the  said  sum  of  two 
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hundred  and  fifty  dollars,  to  be  raised  for  the  purpose 
aforesaid.  Signed. 

Dated,  etc. 

Hi.  14. 

Ordeb  Appointing  Oyerseebs. 
See  ante  p.  92. 

CouNTT  OF  Rensselaer,  ss  : 

We  the  imdersigned,  commissioners  of  highways  of  the 
town  of  Pittstown,  in  the  county  of  Rensselaer,  having  met 
and  deliberated  on  the  subject  of  this  order,  (where  only 
two  sign^  add  all  the  commissioners  in  said  to>vn  having 
met  and  deliberated  thereon,  or  all  the  commissioners, 
etc.,  having  been  duly  notified  to  attend  said  meeting  of 
the  commissioners,  for  the  purpose  of  deliberating  there- 
on,) do,  by  virtue  of  the  power  vested  in  us  by  the  statute, 
hereby  appoint  the  following  named  persons  overseers  of 
highways  of  and  for  the  several  road  districts  in  said 
town,  set  opposite  their  respective  names,  to  wit:  District 
No.  1,  Martin  Bancus;  district  No.  2,  Nathan  G.  Akin. 
Each  of  said  overseers  to  hold  his  said  office  for  and  during 
the  term  of  one  year  from  the  3d  day  of  March,  1867. 

In  witness  whereof  we  have  hereto  placed  our  hands 
this  8d  day  of  March,  1867.  Signed. 

Appointmbnt  op  Overseer  in  case  op  Vacancy. 

See  ante  p.  93. 

Town  op  Pittstown,         \ 
County  of  Rensselaer^  j 

Whereas,  a  vacancy  has  occuri'ed  in  the  office  of  over- 
seer of  highways  for  road  district  number  eighty  in  said 

28 
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town,  by  reason  of  the  refusal  to  serve  (or  as  the  case  may 
be)  of  A.  B.  Now,  therefore,  by  virtue  of  the  power 
vested  in  us  by  the  statute  in  such  case  made  and  pro- 
vided, we,  the  undersigned,  commissioners  of  highways 
of  said  town,  having  met  and  deliberated  on  the  subject 
embraced  in  this  warrant,  {where  only  two  sign^  add  all 
the  commissioners  of  highways  of  said  town  having  met 
and  deliberated,  or  all  the  commissioners,  etc.,  having 
been  duly  notified  to  attend  this  meeting  of  the  conmiis- 
sioners  for  the  purpose  of  deliberating  thereon,)  do 
hereby,  in  order  to  fill  said  vacancy,  appoint  Asa  Shedd, 
overseer  of  highways,  of  and  for  said  road  district  number 
eigld^  in  said  town. 

In  witness  whereof,  we  have  hereto  placed  our  hands 
this  tenth  day  of  July,  1867. 

Signed. 


Complaint  to  Commissioneb  against  Ovebsees. 

See  anJte  p.  94. 

To  the  commissioners  of  highways  of  the  town  of  Pittstown  : 

The  complaint  of  A.  B.,  a  resident  of  the  town  of  Pitts- 
town,  respectfully  showeth  that  C.  D.,  the  overseer  of  high- 
ways for  road  district  number  five,  in  said  town,  has  neg- 
lected and  refused  to  warn  E.  jP.  to  work  on  the  highways^ 
in  said  district,  after  having  been  required  so  to  do  by  the 
commissioners,  or  one  of  them.  And  the  said  A.  B.  hereby 
requires  the  said  commissioners  of  highways  to  prosecute 
the  said  C.  D.,  for  said  offence. 

Dated,  &c.  A.  B. 
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!•  17. 

SBCURrrr  to  Cobimissioners  for  Prosecuting  Overseer. 

See  ante  p.  94. 

Whereas,  John  Doe  has  made  complaint  to  the  commis- 
sioners of  highways  of  the  town  of  Brunswick,  that  Henry 
Baker,  overseer  of  highways  for  road  district  niunber 
three^  in  said  town,  has  neglected  and  refused  to  {insert 
matter  complained  of.) 

Now  therefore,  we,  J.  D.  and  W.  H.,  of  said  town,  do 
hereby  undertake,  pursuant  to  the  statute  in  such  case 
made  and  provided,  that  we  will  well  and  truly  indem- 
nify and  save  harmless,  the  said  commissioners  of  high- 
ways, against  any  costs  which  may  be  incurred  in  prose- 
cuting for  the  penalty  annexed  to  such  refusal  or  neglect. 

(Signed.) 

Dated,  &c. 


Hi.  18. 

Consent  for  Railroad  to  Cross  Highway. 

See  ante  p.  101. 

Countt  of  Bensselaer,    >      . 
Tovm  of  Ptttatoim,  J 

We,  the  undersigned  commissioners  of  highways  of  said 
town,  do  hereby  consent  that  the  Troy  and  Boston  Rail- 
road Company  may  construct  a  railroad  across  the  public 
highway  leading  from  {describe  hig}may\  provided  that 
the  usefulness  of  said  highway  be  not  impaired. 

Given  under  our  hands  this  tenth  day  of  June,  1850. 

Signed. 
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]!•.  19. 

AgBEEBCENT  to  U8E  HiGHWAT  FOB  PlaKK  BoAD,  ETC. 

See  ante  p*  103. 

This  agreement  made  this  third  day  of  November,  1867, 
between  A.  B.,  supervisor  of  the  town  of  Pittstown,  county 
of  Rensselaer,  and  G.  D.  and  E.  F.,  commissioners  of  high- 
ways of  said  town,  of  the  first  part,  and  the  Northern 
Turnpike  Company  of  the  second  part 

Witnesseth,  That  the  said  party  of  the  first  part,  hav- 
ing first  become  satisfied  that  at  least  two-thirds  of  all 
the  owners  of  land  along  the  highway  {describe  it),  and 
who  actually  reside  thereon,  have  consented  in  writing 
to  the  construction  of  a  turnpike  by  said  party  of  the 
second  part,  on  such  highway,  do  for  values  received, 
hereby  grant  and  convey  to  the  said  party  of  the  second 
part,  the  right  to  use  and  occupy  the  public  highway 
above  described,  for  the  purpose  of  a  turnpike  road,  so 
long  as  the  same  shall  be  needed  by  said  party  of  the 
second  part. 

In  witness  whereof,  &c 

Signed. 

H«.  to. 

Complaint  to  Compel  Delivery  of  Books,  etc.,  to 

suocessob. 

See  ante  p.  108. 

State  of  New  Yokk,  ) 

County  of  Rensselaer,  ) 

To  the  Hon.  C.  R  Inoalls, 

Justice  of  the  Supreme  Ctmrt: 

A.  B.  of  said  county,  being  duly  sworn,  makes  com- 
plaint against  C.  D.,  late  commissioner  of  highway  of  the 
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town  of  Pittstown  in  said  county,  and  says:  that  the  depo- 
nent was  duly  elected  commissioner  of  highways  of  said 
town  of  Pittstown,  at  an  annual  town  meeting  of  such 
town,  held  on  the  sixth  day  of  March,  1867;  that  he  has 
token  and  filed  the  oath  prescribed  by  law,  and  has  given 
the  requisite  bond* 

That  by  virtue  of  such  election  he  is  successor  to  the 
said  C.  D.,  late  commissioner  as  aforesaid.  That  he  has 
required  and  demanded  that  the  said  C.  D.  deliver  over  to 
him,  as  such  successor,  all  the  records,  books  and  papers 
In  his  possession  or  under  his  control,  belonging  or  ap- 
peilaining  to  the  said  office  of  commissioner  of  highways. 

And  this  deponent  further  alleges  that  the  said  C.  D.  has 
refused  and  neglected  so  to  deliver  such  records^  books 
and  papers,  or  any  part  thereof,  and  that  as  this  deponent 
is  informed  and  believes,  said  C.  D.  has  in  his  possession 
or  under  his  control,  the  following  records,  books  and 
papers  appertaining  to  the  said  office  of  commissioner  of 
highways  (insert  description  if  known,  if  not  say  so),  and 
that  he  unjustly  and  unlawfully  withholds  the  same  from 
this  deponent.  A.  B. 

Sworn  to,  &c. 

n:  ftl. 

Qbdeb  Thebeufon  Granted. 

See  ante  p.  109, 

Statd  op  New  York,  ) 

County  of  Rensselaer,  J 

Complaint  having  been  made  to  me  the  undersigned  as 
follows,  to  wit:  (insert  a  copy  of  the  complaint),  and  being 
satisfied  by  the  oath  of  the  said  complainant  (add  '*  and 
other  testimony  offered"  if  any  such  was  offered),  that 
the  said  books  and  papers  {or  either^  according  to  the  fact,) 
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are  withheld  as  aforesaid,  I,  therefore,  pursuant  to  the 
provisions  of  the  Statute  in  such  case  made  and  provided, 
do  hereby  order  and  direct  the  said  C.  D.,  the  person  so 
refusing,  to  show  cause  before  me  at  my  office  in  the  city 
of  Troy  in  said  county,  on  the  tenth  day  of  May  instant 
at  10  o'clock  in  the  forenoon,  Why  he  should  not  be  com- 
pelled to  deliver  the  same  books  and  papers,  (or  either  as 
the  case  may  be.)  Signature. 

Dated,  &c.« 

lit.  it* 

Affidavit  op  Delivery. 

See  ante  p.  109. 

State  op  New  York,  > 

County  of  JRensselaer,  ) 

C.  D.,  of  said  county,  being  duly  sworn,  says,  that  he  is 
the  person  mentioned  and  described  as  late  commissioner 
of  highways  of  the  town  of  Pittstown,  in  said  coimty,  in  a 
certain  affidavit  and  complaint  made  by  one  A.  B.  before 
the  Hon.  C.  R.  Ingalls,  Justice  of  the  Supreme  Court,  on 
the  tenth  day  of  May,  1867,  and  that  he  has  truly  deliv- 
ered over  to  his  successor  in  said  office  of  commissioner 
of  highways,  all  the  books,  records  and  papers  in  im 
custody  or  appertaining  to  his  said  office,  within  his 
knowledge.  C.  D. 

Sworn,  &c. 

Warrant  to  Combot  the  Person  Withholding. 

See  ante  p.  109. 

The  People  of  Oie  State  of  New  York,  to  the  Slieriff  of 

the  County  of  Rensselaer : 

Complaint  having  been  made  to  the  undersigned,  as 
follows,  to  wit:  [Insert  a  copy  of  the  complaint.]  .  Where- 
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upon,  pursuant  to  the  provisions  of  the  statute,  being  sat- 
isfied by  the  oath  of  the  said  complainant  {add^  and  other 
testimony  offered^  if  any  such  teas  offered)^  that  the  said 
books  and  papers  (or  either^  according  to  the  fact)  were 
withheld  as  aforesaid,  the  undersigned  granted  an  order, 
directing  the  said  C.  D.,  the  person  so  refusing,  to  show 
cause  before  the  undersigned,  at  &c.  {as  in  the  order),  why 
he  should  not  be  compelled  to  deliver  the  same  books  and 
papers  {or  eit/ie7%  as  the  case  may  be)  at  whi«h  place  and 
time  so  appointed  (w  if  at  any  other  time,  to  which  tJie 
matter  was  adjovmed,  so  state),  upon  due  proof  being 
made  of  the  service  of  the  said  order,  the  undei*signed 
proceeded  to  inquire  into  the  circumstances,  and  the  said 
C.  D.  having  omitted  to  make  the  oath  prescribed  by  the 
statute  in  such  case  made  and  provided,  and  it  appearing 
to  the  undersigned,  that  the  said  books  and  papers  (or 
either  of  them,  to  be  described)  are  withheld  as  aforesaid.* 

Now,  therefore,  you  are  conmianded  that  you  take  the 
said  C.  D.,  if  he  may  be  found  in  your  bailiwick,  and 
commit  him  to  the  jail  of  the  said  county  of  Ecnsselaer; 
there  to  remain  until  he  shall  deliver  the  said  books  and 
papers  (or  either  or  such  of  them  as  are  withheld),  or  be 
otherwise  discharged  according  to  law. 

Witness,  C.  R  L,  justice  of  the  Supreme  Court,  at  the 
city  of  Troy,  this  tenth  day  of  July,  1867. 

Seal.  Signature. 

Seabch  Warbant  fob  such  Books  or  Pafebs  Withheld. 

See  ante  p.  109. 

The  People  of  the  State  of  New  York,  to  (he  Sheriff  of 
the  County  of  Rensselaer,  or  to  any  Constable  of  any 
Town  in  said  County  : 

[As  in  the  form  above  to.*]  And  the  undersigned  being  re- 
quired by  the  said  complainant,  A.  B.,  to  issue  this  warrant: 
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Now,  therefore,  you  are  commanded,  in  the  day  time,  to 
search  C.  D.'s  house,  situated  {insert  a  particular  designor 
Hon  or  description  of  the  said  house,  and  of  any  other 
place  to  be  searched),  for  the  said  books  and  papers  (or 
either  of  them,  as  the  case  may  be),  so  withheld,  and  all 
other  such  books  and  papers  as  belonged  to  the  said 
C.  D.,  as  commissioner  of  highways  as  aforesaid,  in  his 
official  capacity,  and  which  appertained  to  the  said  office 
of  commissioner  of  highways,  and  seize  and  bring  them 
before  the  undersigned. 

Witness,  C.  R.  I.,  justice  of  the  Supreme  Court,  at  the 
city  of  Troy,  this  tenth  day  of  July,  1867. 

Signature  and  Seal. 


NonoE  OP  AppomxMENT  op  Ovebseeb. 
See  ante  p.  112. 

m 

To  E.  J.  Weatherwax, 

Of  the  town  of  PitMown  : 

Sir — ^Take  notice  that  at  a  meeting  of  the  conoonissioners 
of  highways  of  the  town  of  Pittsto wn,  held  at  Tomhannock> 
on  the  third  day  of  April,  1867,  you  were  duly  appointed 
by  such  commissioners  overseer  of  highways  for  road  dis- 
trict No.  8,  of  said  town,  which  district  includes  the  fol- 
lowing territory:     {Insert  Boundaries  of  District.) 

Yours,  Ac, 

EOYAL  ABBOTT, 

Totvn  Clerk. 
Dated,  &c. 
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Ho.  S6. 

Notice  of  Accbftance  by  Ovebseer. 
See  ante  p.  113. 

To  BoYAL  Abbott, 

Totrni  Clerk  of  the  town  of  Pittstoton  : 

Take  notice  that  I  hereby  accept  the  office  of  overseer 

of  highways,  for  road  district  No.  8,  of  said  town. 

Yours,  Ac, 

E.  J.  WEATHERWAX. 
Dated,  &c. 

No.  ST. 

Assessment  by  Overseer  for  Scraper  or  Plow. 

See  ante  p.  119. 

Whereas  the  commissioners  of  highways  of  the  town  of 
Ellicott,  in  the  county  of  Chautauqua,  on  the  10th  day  of 
April,  1848,  by  writing  under  their  hands,  directed  and 
empowered  me,  Henry  Baker,  overseer  of  highways  of 
road  district  No.  5,  in  said  town,  to  procure  a  good  and 
sufficient  iron  [or  steel]  shod  scraper  and  a  plow,  [or 
^ther  separately i]  for  the  use  of  my  said  road  district,  to 
be  paid  for  by  the  moneys  arising  from  commutations  and 
fines  within  such  district;  and  whereas  such  moneys  are 
insufficient  for  the  purpose,  by  the  amount  of  $8.50: 

Now,  therefore,  I,  the  said  overseer,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  do 
hereby  assess  the  deficiency  of  eight  dollars  and  fifty 
cents  aforesaid,  upon  the  inhabitants  of  the  said  district, 
in  the  proportion  they  are  respectively  assessed  on  the 
assessment  roll  of  said  town:  which  said  assessment  is 
as  follows,  viz: 


442  THE  LAW  OF  mGHWATS. 

Town  Oreneer'a 

Namea  of  Inhabit&nta.  AiseMoiont.         Aneaament. 

Abiier  Ilazeltiiie, $11  90        $1  19 

Horace  Allen, 17  90  1  79 

A.  B., 

Overseer  of  DiU.  No.  5. 
Dated  April  15,  1848. 


Overseer's  List  of  Persons  Liable  to  do  Highway 

Labor. 

See  ante  p.  119. 

The  undersigned,  overseer  of  highways  for  road  district 

No.  3,  of  the  town  of  Pittstown,  hereby  certifies  that  the 

following  is  a  correct  list  of  all  the  inhabitants  in  said 

district  liable  to  work  on  the  highways:    Asa  Shedd, 

Kingsley  Worthington,  Josiah  Slocum,  Byron  Clark. 

MARTIN  BAUCUS, 

Overseer. 
Dated,  &c. 

Overseer's  Annual  Aoooitnt. 

See  ante  p.  122,  146. 

To  the  Commissioners  of  Highways  of  the  town  of  Pittstown^ 
Rensselaer  County: 

The  undersigned,  overseer  of  highways  of  road  district 
No.  8,  in  said  town,  pursuant  to  law,  renders  the  following 
annual  account: 

1.  The  names  of  all  persons  assessed  to  work  on  the 
highways  in  said  road  district  No.  8,  are  as  follows: 
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No.  of 
Nftmea.  days. 

John  Jones, «.. 5 

Job  Frost, 6 

2.  The  names  of  all  those  who  have  actually  worked 
on  the  highways,  with  the  number  of  days  they  have 
worked,  are  as  follows:  . 

No.  of 
Nftmea.  days. 

John  Jones, — «-• 5 

Job  Frost, 4  J 

3.  The  names  of  all  those  who  have  been  fined,  and  the 
sums  in  which  they  have  been  fined,  are  as  follows: 

John  Greer, $1  50 

JohnBoss,..: 5  00 

4.  The  names  of  those  who  have  commuted  are  as  fol- 
lows: 

Namoa.  Dsya.      Amovnt. 

George  Ingraham, 5        $5  00 

The  manner  in  which  the  moneys,  arising  from  fines 
and  commutations,  have  been  expended  by  me  is  as  fol- 
lows: 

Whole  amount  received  from  fines  and 

commutation,  aa  above  stated, $41  50 

Expended  for  scraper^  by  order  of  com- 
missioners,      $23  00 

Expended  for  repair  of  bridge  over 

Muskrat  Creek, 13  50 

36  60 

Leaving  balance  in  my  hands  of $5  00 

5.  The  list  of  all  persons  whose  names  he  has  returned 
to  the  supervisor  as  having  neglected  or  refused  to  work 
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out  their  highway  assessments,  with  the  number  of  days 
and  amount  of  tax  so  returned  for  each  person,  is  as  fol- 
lows: {insert  copy  of  list.) 

The  list  of  all  lands  which  he  has  returned  to  the  super- 
visor for  non-payment  of  taxes,  and  the  amount  of  tax  on 
each  tract  of  land  so  returned,  is  as  follows:  (insert  copy 
of  list,) 

MARTIN  BAUCUS, 
Overseer  of  Highways^  DisL  No.  8. 

Dated,  <tc. 


Rexsselaer  Countt,  ss  : 

Martin  Baucus,  overseer  of  highways  for  road  District 
No.  8,  of  the  town  of  Pittstown  in  said  county,  being 
duly  sworn  says,  that  the  foregoing  account  is,  in  all 
respects,  true. 

MARTIN  BAUCUS. 

Subscribed  and  sworn  to  before  me  this  6th  day  of 

March,  1867. 

D.  LANCASTER, 

Com*  of  Hig/iways. 


COMMISSIONEBS^  LiST  OF  Noi^-RESIDENT  LaNDS. 

See  ante  p.  127. 

The  following  is  a  list  and  statement  of  the  contents  of 
all  lots,  pieces  or  parcels  of  land  within  the  town  of  Graf- 
ton, in  the  county  of  Rensselaer,  owned  by  non-residents 
therein.  Made  this  third  day  of  April,  1867,  by  the  com- 
missioners of  highways  of  said  town. 
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Vftlne  Aoeord- 
Desoription  of  Lands.  No.  of        ing  to.  last     No.  of  Road 

acres.        assHroU.        days.  dist. 

E.  part,  L.  14,  T.  5,  Range  12, 
A  parcel  of  land  bounded  as 

follows:  {Insert  boundaries 

minutely), 1,500     $15,000       17      6 

Signatures. 


Va.th 

GoMMISSIONEBS'  ASSESSMENT  OF  HlQHWAT  LaBOB., 

See  ante  p.  125. 

The  undersigned  commissionerji  of  highways  of  the 
town  of  Pittstown,  in  the  county  of  Rensselaer,  having 
met  at  Johnsonsville,  in  said  town,  for  the  purpose  of 
ascertaining,  estimating  and  assessing  the  highway  labor 
to  be  performed  in  said  town  the  ensuing  year;  all  the 
eommisaioners  being  present  and  having  deliberated  there- 
on (or  all  the  commissioners  having  been  duly  notified  to 
be  present  at  this  said  meeting,  for  the  purpose  of  deliber- 
ating thereon),  do  hereby  ascertain,  estimate  and  assess 
such  labor  as  follows: 

1.  The  whole  number  of  days'  work  assessed  for  the 
year  is  twelve  hundred,  being  at  least  three  times  the  num- 
ber of  taxable  inhabitants  in  said  town. 

2.  Every  male  inhabitant  above  the  age  of  twenty-one 
years  (excepting  ministers  of  the  gospel  and  priests  of 
every  denomination,  paupers,  idiots  and  lunatics),  there 
being /our  hundred  and  fifty-three,  is  assessed  one  day  (or 
two  days,  dc.) 

3.  The  residue  of  such  work  being  seven  hundred  and 
forty-seven  days,  is  assessed  as  follows,  to  wit: 
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NuiM.  Ko«  of  dftyt . 

Leonard  J.  Abbott 8 

Troy  A  Boston  R  R.  Co..^ 37 

John  Hunter • 6 

John  Snyder 3 

The  lands  in  said  town  owned  by  non-residents  are 
assessed  as  follows,  to  wit: 

VaPn  aeoord- 
Deaeripilon  of  lands.  No.  of  ing  to  lai(      No.  of       Road 

aorea.  auosament.        days.         djat. 

E.  part  L.  14,  T.  5,  range 
12  (or  a  parcel  of  land 
bounded  as  follows  : 
Insert  boundaries) .. .    1,500       $15,000        17  6 

In  witness  whereof,  we  hare  hereto  set  our  hands  this 
Ist  day  of  April,  1867. 

Signatures. 


OvEBSEEBs'  Assessment  of  Pebsons  Obotted. 

See  caUe  p.  134, 

The  following  named  persons  having  been  left  out  of 
the  list  of  persons  assessed  to  work  on  the  highways  in 
road  district  No.  3,  in  the  town  of  Pittstown,  in  the 
county  of  Bensselaer,  (or  hewing  become  inhabitants  of 
road  district  No.  3  in  the  town  of  Pittstovm,  in  the  county 
of  Rensselaer^  since  the  list  of  assessments  of  highuoay 
labor  for  said  district  was  made.) 

Now,  therefore,  I,  Ruben  Miller,  overseer  of  highways 
of  said  district,  according  to  the  statute  in  such  case  made 
and  provided,  do  hereby  assess  and  rate  the  said  persons 
in  proportion  to  their  real  and  personal  estate,  to  work 
on  the  highways,  as  others  are  rated  by  the  oommis- 
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Bioners  on  such  list,  subject  to  an  appeal  to  the  commis- 
sioners, which  said  assessment  is  as  follows,  viz: 
George  Brownell,  four  days. 
James  Kinnear,  three  days. 

In  witness  whereof  I  have  hereto  set  my  hand  this  9th 
day  of  April,  1867. 

EUBEN  MILLER, 

Overseer. 

Appeals  to  Commissionebs  from  Assessment  of 

ovebseebs. 

To  the  Commiseioners  of  Highu^ays  of  the  tovm  of  Pitta- 
town^  in  the  county  of  JPittstovm : 

The  undersigned  having  been  assessed  by  the  overseer 
of  road  district  No.  3,  in  said  town,  four  days'  labor  on 
the  highway,  on  the  ground  that  he  is  a  new  inhabitant 
of  said  district,  (or  thcU  his  name  has  been  omitted  by  ike 
commiseioners  in  said  tovm,)  and  conceiving  himself 
aggrieved  by  said  assessment  does  hereby  appeal  from 
said  assessment  so  made  by  said  overseer  to  the  commis- 
sioners of  highways  of  said  town. 

A.  B. 

Dated  PrrrerowN,  June  10th,  1867. 

Affeals  by  Non-Eesidents. 

See  ante  p.  135. 

Town  of  PrrrsrowN,       ) 
Rensselaer  County,  J 

.  A.  R,  a  non-resident  owner  of  lands  in  said  town,  consider- 
ing himself  {or  C.  D.,  agent  of  A.  B.,  a  non-resident  owner 
of  lands  in  said  town,  who  considers)  A.  B.  aggrieved  in 
the  assessment  for  highway  labor  by  the  commissioners  of 
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highways  of  said  town,  upon  the  following  described  lands, 

to  wit:  {here  insert  the  description  as  in  the  list  or  statement 

made  by  the  commissioners,)  doth  hereby  appeal  from  the 

assessment  of  said  commissioners,  to  the  honorable  Jercr 

miah  Bomeyn,  county  judge  of  Eensselaer  county,  that 

being  the  county  in  which  said  lands  are  situated. 

A.  R 

or  A.  B.  by  C.  D.,  jiffent 
Dated,  &c. 

Vo.  t4« 

COMMISSIONEBS'   CONSENT  TO  WoRK  IN  ANOTHER  DISTRICT, 

See  ante  p.  138. 

Whereas,  A.  B.,  a  resident  of  road  district  No.  7,  in  the 
town  of  Hoosic,  in  the  county  of  Bensselaer,  is  assessed 
six  days'  labor  in  district  No.  3,  in  said  town,  for  lands 
situate  therein,  therefore  at  his  request  we  hereby  approve 
of  his  applying  the  work  so  assessed  in  respect  to  such  * 
lands  in  said  district  No.  3,  where  the  same  is  situated. 

(Signed.) 

Dated. 

Ho.  t6. 

NoncB  TO  Agent  op  Non-Besedent. 

See  ante  p.  138. 

To  C.  D.,  Agent  o/*  A.  R,  a  non-residmt  owner  of  lands  in 
the  toum  of  Brunswick,  in  the  covarUy  of  Rensselaer: 

Take  notice  that  A.  B.,  a  non-resident  of  the  said  town, 
is  assessed  four  days'  labor  in  road  district  No.  5,  in  said 
town,  and  that  said  labor  is  required  to  be  performed  on 
the  road  between  the  house  of  J.  E.  and  Millville  in  said 
district,  on  the  third  day  of  May  next  and  the  day  follow- 
ing. 

Yours,  &c.,  J.  D.,  Overseer. 

Dated,  &c. 


APPENDIX  OP  FORMS.  449 

NonoB  IN  Case  of  Non-Ebsidents. 

» 

See  ante  p.  139. 

Notice  is  hereby  given,  that  the  highway  labor  assessed 
on  the  following  described  parcels  of  land  in  the  town  of 
Lansingburgh,  county  of  Eensselaer,  owned  by  non-resi- 
dents, is  required  to  be  performed  from  the  5th  to  the 
12th  days  of  June  next,  in  road  district  No.  2  in  said  town, 
on  the  highway  leading  from — {describe  locality/  with  rea- 
sonable accuracy.) 

Owner's  namea.  Desoriptlon  of  lands.  Assesament. 

Jared  Rust N.  pt.,  L.  10,  100  acres.         10  days. 

A.  B.,  Overseer  of  DisL  No.  2, 
Dated,  &c. 

No.  te. 

Oyerseeb's  Complaint  foe  Befusal  to  Work,  ETa 

See  ante  p.  142. 

Seneca  Gountt,  ss  : 

A.  B.,  being  duly  sworn  says,  that  he  is  overseer  of 
•highways  of  road  district  No.  9,  in  the  town  of  Ovid,  in 
said  county;  that  on  the  17th  day  of  June,  1848,  he  gave 
CD.,  who  resides  in  said  district,  and  is  assessed  to  work 
on  the  highways  therein,  notice  to  appear  on  the  19th  day 
of  June  aforesaid,  with  a  {state  what  hind  of  team  or  im- 
pleimerUswere  required)  on  the  road,  [state  where]  to  do  such 
work;  and  that  the  said  C.  D.  did  not  appear  nor  furnish 
any  one  .in  his  stead,  {or  did  not  brinff  such  team  or  imple- 
ment as  toas  reqmred,  stating  it:  or  when  he  so  appeared^ 
was  idle,  or  hindered  others  from  working^  or  whatever  the 
complaint  is,)  and  has  not  paid  the  commutation  money 

29 
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for  said  work,  nor  rendered  a  satisfactory  excuse  for  such 
neglect.  •  A.  B. 

Subscribed  and  sworn  to  before  me  this  3d  day  of  July, 
1848.  T.  E.,  Justice  of  Peace. 


No.  18. 

Summons. 

See  ante  p.  143. 

Senega  Countt,  ss  : 
To  any  constable  of  the  town  of  Ovidy  in  said  county: 

Whereas  A.  B.,  overseer  of  highways  of  road  district 
No.  9  in  said  town,  has  made  complaint  on  oath  before 
me,  a  justice  of  the  peace  of  the  said  town,  that  C.  D.,  a 
resident  of  said  road  district,  and  assessed  to  work  on  the 
highways  therein,  after  being  duly  notified  to  appear  on 
the  19th  day  of  June,  instant,  with  {state  what  team  or 
implements  were  required^)  to  do  such  work;  and  that  the 
said  C.  D.,  {staling  the  matter  of  the  complaint :)  and  has 
not  paid  the  commutation  money  nor  rendered  a  satisfac- 
tory excuse. 

You  are,  therefore,  hereby  required  to  summon  the  said 
C.  D.  to  appear  forthwith  Ibefore  me  at  my  office  in  the 
said  town,  to  show  cause  why  he  should  not  be  fined 
according  to  law  for  such  refusal,  (or  neglect  or  miscon- 
duct.) G.  H.,  Justice  of  Peace. 

Ovid,  June  21,  1848. 

Constable's  Betubn  on  Summons. 

See  ante  p.  143. 

The  within  summons  personally  served  on  Richard  Eoe, 
by  reading  the  same  to  him,  this  22d  day  of  June,  1851. 

JOHN  DOE,  Constable. 
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Or,  I  have  served  the  within  summons  on  Kichard  Eoe, 
within  named,  by  leaving  a  true  copy  thereof,  this  day,  at 
his  personal  abode. 

JOHN  DOE,  Constable. 


June  22,  1851. 


No.t9. 

Judgment  Thekeon. 
See  ante  p.  143.  « 


In  the  matter  of  the  oomplaint  of 
A.  B.y  Oreneer  of  Highwsyi/ 

C.  D. 


The  said  C.  D.  having  been  duly  summoned  to  appear 
before  me,  J.  B.,  the  justice  of  the  peace  to  whom  the  said 
complaint  was  made,  to  show  cause  why  he  should  not  be 
fined,  according  to  law,  for  the  refusal,  {or  neglect,  or 
misconduct)  set  forth  in  said  complaint;  and  no  sufficient 
cause  having  been  shown  by  said  C.  D.,  I  do  therefore 
impose  upon  the  said  C.  D.,  a  fine  of  three  dollars  for  said 
offence,  together  with  two  dollars  for  the  costs  of  the 
proceedings  under  the  said  complaint. 

G.  H.,  Justice  of  Peace. 

Dated,  &c. 

No*  40. 

« 

Wabrant  to  Levy  Fine. 
See  ante  p.  143. 

Seneca  Countt,  ss  : 

To  any  constable  in  the  tovm  of  Omd,  in  the  said  county: 

You  are  hereby  commanded  to  levy  of  the  goods  and 
chattels  of  C.  D.four  dollars  and  eighteen  cents;  being  on^ 
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dollar  for  iSne  imposed  by  me,  for  [specify  the  ruglect  or 
misconduct^  as  set  forth  in  the  complaint  of  A.  B,  over* 
seer  of  highways  of  road  district  No.  3  in  the  said  town; 
and  also  three  dollars  and  eighteen  cents^  for  the  cost  of 
the  proceedings  on  said  complaint:  and  bring  the  said 
sum  of  money  before  me  without  delay. 

G.  H.,  Justice  of  Peace. 
Ovid,  June  23,  1851. 


Ho.  41*     . 

Oyebseeb's  Eetubn.  to  Supebvisob. 

See  amJte  p.  144 

To  the  Supervisor  of  the  town  of  Ualfmoonj  county  of 
Saratoga: 

The  following  is  a  list  of  all  the  resident  land-holders 
residing  in  district  No.  5,  in  the  town  of  Halfmoon,  Sara- 
toga county,  who  have  not  worked  out  their  highway 
assessment,  or  commuted  for  the  same,  with  the  number 
of  days  not  worked  or  commuted  for  by  each,  at  one  dol- 
lar per  day;  and  also  a  list  of  all  the  lands  of  non-residents 
and  of  persons  unknown,  which  were  taxed  on  my  list,  on 
which  the  labor  assessed  by  the  commissioners  has  not 
been  paid,  and  the  amount  of  labor  unpaid  at  one  dollar 
per  day: 

Owners'  NamM.       Desoript'ii  of  La&dj.     Aisened  Valae  .No.  Days.   AmH. 

John  Beed,    E.  pt.,  L.  14,  range 

14,  T.  9,  75  acres.        $400  3  $3 

NAHUM  NEWCOMB, 

Overseer  of  Diet  No.  5. 
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AFFIDAyiT  TO  SUCH  LiST. 

Saratoga  County,  ss: 

Nahtim  Newcomb  being  duly  sworn,  says,  that  he  is 
overseer  of  highways  of  road  district  No.  5,  in  the  town 
of  Halfmoon,  in  the  county  of  Saratoga,  and  that  he  has 
given  the  notices  required  by  the  thirty-second,  thirty- 
third,  and  thirty-fourth  sections  of  title  1,  chap.  16,  of 
part  first  of  the  Eevised  Statutes,  and  that  the  labor  for 
which  such  persons  and  lands  are  returned,  has  not  been 
performed.  I,  M. 

Subscribed  and  sworn  to  before  me  this  7th  day  of 
Sept  1867. 

J.  D,,  Justice  of  Peace. 


Application  to  Lay  out  Boad. 

See  an/6  jp.  157. 

To  the  Commissioners  of  Sgkways  of  the  town  of  Olay,  in 
the  county  of  Onondaga:  ^ 

The  undersigned,  residents  of  said  town,  {or  owning 
lands  in  said  town,)  and  liable  to  be  assessed  for  highway 
labor  therein,  hereby  apply  to  the  said  commissioners  of 
highways  to  lay  out  a  road  in  said  town,  commencing  at 
the  north-west  comer  of  a  lot  of  land  in  the  possession  of 
.Abraham  Rowan^  and  running,  Ac,  {describing  the  pro- 
posed road,)  which  proposed  road  will  pass  through  the 
inclosed,  improved  and  cultivated  lands  of  L.  M.,  and  M.  O. 

(Signed.) 
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!••  48. 

Notice  or  Appuoation  to  lay  out  Highway. 

See  ante  pp.  158,  167. 

Notice  is  hereby  given  that  the  subscribers,  persons 
liable  to  be  assessed  for  highway  labor  in  the  town  of 
Wilton,  in  the  county  of  Saratoga,  have  applied  to  the 
commisssioners  of  highways  of  the  said  town,  to  lay  out 
a  highway  in  said  town,  beginning  {insert  a  description  of 
the  proposed  road),  which  said  highway  is  proposed  to  be 
laid  through  the  improved  lands  of  Daniel  Coreal  and 
John  Ingerson,  (if  necessary  for  identity,  describe  the  par- 
ticular lots),  and  that  twelve  reputable  freeholders  of  the 
town  will  meet  on  the  20th  day  of  June  instant,  at  10 
d^ clock,  A,  u,,  at  the  dwelling  house  o^  Daniel  Coreal,  to 
examine  the  ground  through  which  the  .said  highway  is 
proposed  to  be  laid. 

Signed,  &c. 
Dated,  &c. 

Obdsb  fob  Layino  out  a  Highway. 

See  ante  p.  159. 

At  a  meeting  of  the  commissioners  pi  highways  of  the 
town  of  Wilton,  in  the  county  of  Saratoga,  at  Doe's  Com- 
ers,  in  the  said  town,  on  the  23d  day  of  June,  1867,  all 
the  commissioners  having  met  and  deliberated  on  the 
subject  matter  of  this  order,  (or  if  but  two  of  the  comnds- 
sioners  met,  say,  all  the  commissioners  having  been  duly 
notified  to  attend  the  said  meeting,  for  the  purpose  of 
deliberating  on  the  subject  matter  of  this  order),  upon 
the  application  of  Daniel  Grailor,  a  resident  in  said  town. 
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and  liable  to  be  assessed  to  work  on  the  highways  therein 
for  the  laying  out  of  the  highway  hereafter  to  be  de- 
scribed, and  on  the  certificate  of  twelve  reputable  free- 
holders of  said  town,  convened  and  duly  sworn  after  due 
public  notice,  as  required  by  the  statute,  certifying  that 
such  highway  is  necessary  and  proper;  and  notice  in 
writing,  of  at  least  three  days,  having  been  given  in  due 
form  of  law  to  S.  M.  and  R  S.,  occupants  of  the  lands 
through  which  such  highway  is  to  run,  that  the  under- 
signed commissioners  would  meet  at  this  time  and  place, 
to  decide  on  the  application  aforesaid;  and  we  having 
heard  all  reasons  offered  for  and  against  laying  out  such 
highway,  it  is  ordered,  determined  and  certified  that  a 
public  highway  shall  be,  and  the  same  is  hereby  laid  out 
pursuant  to  said  application,  whereof  a  survey  has  been 
made  tod  is  bs  follows,  to  wit:  beginning,  &c.,  (as  in  the 
survey)  J  and  the  line  of  said  survey  is  to  be  the  center  of 
said  highway,  which  is  to  be  three  rods  in  width. 
Witness  our  hands  this  23d  day  of  Juno,  1867. 

Signature. 

Consent  of  Owner  to  Lay  Highway  in  Qbohabd,  Sec. 

See  ante  p.  160. 

Whereas  a  highway  is  proposed  to  be  laid  out  by  the 
commissioners  of  highways  of  the  town  of  Grafton,  in 
the  county  of  Bensselaer,  on  the  application  of  William 
I.  Baucus,  commencing  at  {insert  description)^  and  which 
will  run  through  my  orcJiard)  therefore,  I  do  hereby  con- 
sent that  such  road  be  so  located,  opened,  worked  and 
used  through  my  said  orchard. 

Witness  my  hand  and  seal  this  13th  day  of  June,  1867. 

A.  B. 
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9 

Fbeehouders'  Cerihtgai^e  to  lay  out  Boad. 

See  antep,  165. 

County  or  Jefferson,      ? 
Town  of  Brownville.  ) 

We,  the  undersigned,  being  freeholders  of  the  town  of 
Brownville,  in  said  county,  and  not  interested  in  the  lands 
through  "which  the  highway  hereinafter  described  is  pro- 
posed to  be  laid,  nor  of  kin  to  the  owner  thereof,  having 
met  on  the  day  and  date  thereof,  at  Coila,  in  the  said 
town,  and  having  been  first  duly  sworn,  and  having  per- 
sonally examined  the  route  of  the  said  proposed  highway, 
and  heard  the  reasons  offered  fot*  or  against  the*  laying 
out  a  highway,  pursuant  to  the  application  of  £.  F.,  com- 
mencing at,  &c.,  {here  insert  the  description  as  in  the  appli- 
cation and  notice^)  and  which  highway  will  pass  through 
the  improved  (or  enclosed,  or  cultivated,)  lands  of  A.  R 
and  C.  D.,  do  hereby  certify  to  the  commissioners  of  high- 
ways of  said  town,  that  we  are  of  opinion  that  'such  high- 
way is  necessary  and  proper. 

In  witness  whereof  we  have  hereto  subscribed  oar 
names  the  10th  day  of  August,  1865. 

Signatures. 

Notice  to  Occupant. 
See  ante  p.  169. 

To  John  Doe: 

Sir — ^Please  to  take  notice  that  we,  the  undersigned,  the 
commissioners  of  highways  of  the  town  of  Duanesburgh, 
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in  the  county  of  Schenectady,  shall  meet  at  Jamesville,  in 
the  said  town,  on  the  10th  day  of  August,  1867,  at  10 
o'clock  in  the  forenoon,  to  decide  on  the  application  made 
by  Anson  Benton,  to  us,  to  lay  out  a  highway,  com- 
mencing at,  Ac,  {here  give  the  description  as  in  the  appli* 
cation^)  and  which  will  pass  through  your  enclosed  {or 
improved  or  cultivated)  lands;  twelve  freeholders  haying 
certified  that .  it  is  proper  and  necessary  to  lay  out  said 
highway. 

Signatures. 
Dated,  &c. 


Notice  to  B.  R  Co.,  op  Highway  Across  Track. 

See  ante  p.  171. 

To  the  Troy  c§  Boston  R.  R.  Co.: 

Take  notice,  that  the  conunissioners  of  highways  of  the 
town  of  Pittstown,  in  the  county  of  Rensselaer,  have  duly 
laid  out  a  highway,  commencing  at,  {insert  description^) 
and  that  said  highway  crosses  the  railroad  track  of  your 
said  company  ^t;e  rods  north  of  your  depot  at  Johnsonsvillcj 
and  that  said- road  will  be  opened  for  use  after  the  expira* 
tion  of  thirty  days  from  the  service  of  this  notice  upon 
you.  You  are  therefore  required  to  cause  the  said  high* 
way  to  be  taken  across  your  said  track,  as  shall  be  most 
convenient  and  useful  for  public  travel,  and  to  cause  all 
necessary  embankments,  excavations  and  other  work  to 
be  done  on  your  road  for  that  purpose,  as  by  the  statute 
provided. 

Yours,  &e.y 

Dated,  Ac  Signatures. 
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!••  49. 

NoncE  TO  Remove  Fences. 
See  ante  p.  175. 

Whereas,  the  undersigned,  commissioners  of  highways 
of  the  town  of  Wilton,  in  the  county  of  Saratoga,  have 
laid  out  a  public  highway,  by  an  order  dated  November 
25,  1867,  and  duly  filed  with  the  town  clerk  of  said  town, 
which  said  road  passes  through  enclosed  lands,  owned  (or 
occupied)  by  you;  and,  whereas,  our  determination  in  the 
matter  of  laying  out  such  road  has  not  been  appealed 
from:  Now,  therefore,  please  to  take  notice,  that  you  are 
required  to  remove  your  fences  from  within  the  bounds 
of  said  highway,  within  sixty  days  after  service  hereof. 

Yours,  &c. 
•  Dated,  &c. 


Ordeb  to  Ajlter  Boad. 

See  ante  p.  180. 

The  undersigned  commissioners  of  highways  of  the  town 
of  Pomfret,  in  the  county  of  Chautauqua,  having  met  at 
the  dwelling  house  of  John  Bartlett,  in  the  said  town,  to 
decide  upon  the  application  of  Anson  Beed,  a  resident  of 
said  town,  liable  to  be  assessed  for  highway  labor  therein, 
for  the  alteration  of  the  road  between  the  chair  shop  of 
Norman  Neff  and  Shumla.  All  the  said  commissioners 
being  present,  and  having  deliberated  {or  all  the  said  oamr 
missioners  havinff  been  duly  notified  to  attend  this  meeting 
of  the  commissioners^  for  the  purpose  of  ddiberaJting)  on 
the  subject  of  this  order,  do  hereby  order  that  the  line  oi 


APPENDIX  OP  rORMS.  459 

the  said  road  be.  and  the  same  is  hereby  so  altered  as  to 
run  from  a  point  thirty  feet  south  of  the  southeasterly 
comer  of  said  Neff^s  chair  shop,  in  a  straight  line;  south, 
13  degrees  ^ast,  till  it  strikes  the  present  center  of  the 
road,  thence  along  the  present  line  thirty  rods,  and  thence 
continuing  in  a  straight  liae  sixty  rods  to  the  centre  of  the 
present  road  on  the  summit  of  the  hill  north  of  Shumla, 
the  said  line  to  be  the  center  of  the  road,  which  shall 
remain  of  the  width  of  three  rods.  And  it  is  further 
ordered,  that  such  parts  of  the  present  road  as  are  not 
included  in  the  above  description  be,  and  the  same  are 
hereby  discontinued. 

« 

Dated,  &c.  Signed,  &c. 


t  No.  51. 

Appucation  fob  the  Alteiution  op  a  Soad.  I 

'  I 

I 

See  ante  p.  180. 

To  the  Commissionera  of  Highways  of  the  town  of  Hector 
in  the  county  of  Tompkins  : 

The  undersigned,  residents,  of  said  town  (or  owning, 
lands  in  said  town),  and  liable  to  be  assessed  for  highway 
labor  therein,  do  apply  to  said  commissioners  to  alter  the 
highway  leading  from  the  house  of  Burton  White  to  the 
Northern  turnpike  in  said  town,  as  follows:  {Insert  par- 
ticular description  of  the  proposed  alteration  by  knoion 
boundaries  or  objects^  or  courses  and  distances,)  The  pro- 
posed alteration  passes  through  lands  which  are  not  im- 
proved, enclosed  or  cultivated  (or  passes  through  the 
lands  of  John  Doe  and  Samuel  Johnson,  who  give  their 
consent  to  said  alterations.) 

T.  E. 
Dated,  &c.  C.  D. 
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Afpugaxion  to  Disgontintte  Old  Boad. 

See  ante  p.  183. 

To  the  Commissioners  of  Highways  of  (he  town  of  Volney^ 
in  the  county  of  Oswego  : 

The  undersigned,  residents  of  said  town,  and  liable  to 
be  assessed  for  highway  labor  therein,  do  hereby  apply 
to  you,  the  said  commissioner,  to  discontinue  the  old  road 
in  said  town,  beginning,  &c.  {insert  general  description)  on 
the  ground  that  said  road  has  become  useless  and  unnec- 
essary. Signatures. 

Dated,  &c. 


Fbeeholdebs'  Cebtifigatb  to  Diboomtinue  a  Boab. 

See  ante  p.  185. 

The  subscribers,  disinterested  freeholders  of  the  town 
of  Corinth,  in  the  county  of  Saratoga,  having  met  at  the 
dwelling  house  of  Hiram  Clothier,  in  the  said  town,  in 
pursuance  of  a  summons  from  the  commissioners  of  high- 
ways of  the  said  town,  to  examine  and  certify  in  regard  to 
the  propriety  of  discontinuing  the  highway  from  {describe 
the  highway  to  be  discontinuei)j  and  haying  been  duly 
sworn,  and  having  viewed  the  said  road,  do  therefore  cer- 
tify that  we  are  of  opinion  that  the  same  is  useless  and 
unnecessary. 

In  witness  whereof,  we  have  hereto  set  our  hands  this 
10th  day  of  June,  1854, 

Signatures. 


APPENDIX  OF  PORM.S  461 

Order  fob  Disoontiniting  a  Boad. 
See  antejp.  183. 

At  a  meeting  of  the  conunissioners  of  highways  of  the 
town  of  Carmel,  in  the  connty  of  Putnam,  at  Benton  in 
said  town,  on  the  14th  day  of  December,  1867,  all  the 
commissioners  having  met  and  deliberated  on  the  subject 
of  this  order,  (or  all  the  commissioners  having  been  duly 
notified  to  attend  the  said  meeHnffj  for  the  purpose  of  detib- 
eraUng  on  the  subject  of  this  order),  upon  the  application 
of  George  White  of  said  town,  for  the  discontinuance  of 
the  road  hereinafter  described,  and  on  the  certificate  of 
twelve  disinterested  freeholders,  duly  summoned  and 
sworn,  who  have  in  due  form  certified  that  said  road  is 
useless  and  unnecessary;  and  the  said  commissioners  hav- 
ing caused  a  survey  of  said  road  to  be  made  as  follows, 
viz:  (here  insert  the  survey  or  description.)  It  is  ordered 
and  determined  by  the  said  commissioners,  that  the  said 
road  be  and  the  same  is  hereby  discontinued. 

In  witness  whereof,  we  have  hereto  set  our  hitbds  this 
dth  day  of  June,  1856.  • 

Signatures. 

Ageeemekt  of  Owneb  and  Commissionebs  as  to 

Damages. 

See  ante  p.  191. 

Whereas,  the  commissioners  of  highways  of  the  town 
of  PittstoWn,  in  the  coimty  of  Bensselaer  have,  by  an 
order  dated  the  IQth  day  of  January,  1868,  laid  out  a 
highway  in  said  town,  beginning,  {describe  it  as  in  the 
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order^)  which  said  highway  passes  through  the  improved 
lands  of  John  Clark:  Now,  therefore,  the  damages  of  the 
said  John  Clark,  by  reason  of  the  laying  out  of  said 
highway,  are  hereby  ascertained  by  agreement  of  the  said 
John  Clark,  and  the  said  commissioners  of  highways,  at 
the  sum  of  one  hundred  dollars. 

In  witness  whereof  we,  the  said  parties,  have  hereto  set 
our  hands  this  12th  day  of  January,  1868. 

Signatures. 

•  Release  of  Damages  by  Owneb. 

See  ante  p.  191. 

A  highway  having  been  laid  out,  on  the  day  of  the  date 
hereof,  by  the  commissioners  of  highways  of  the  town  of 
Rome,  in  the  county  of  Oneida,  on  the  application  of  John 
W.  Tallmadge,  through  the  improved  land  of  me,  Henry 
Palmer,  commencing  at,  4bc.,  {insert  the  description  of  the 
road  as  in  the  order.) 

Now,  know  all  men  by  these  presents,  that  I,  the  said 
Henry  Palmer,  for  value  received,  do  hereby  release  all 
claim  to  damages  by  reason  of  the  laying  out  and  opening 
the  said  highway. 

Witness  my  hand  and  seal  the  1st  day  of  December, 
1867.  HENRY  PALMER,    (l.  s.) 

Afplioation  to  County  Court  to  Appoint  Commissioners 

TO  Assess  Damages. 

See  ante  p.  192. 

To  the  County  Court  of  Rensselaer  County:     ^ 

Whereas  the  commissioners  of  highways  of  the  town  of 
Pittstown,  in  said  county,  by  an  order  dated  September 
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20th,  1867,  have  laid  out  a  highway  in  said  town,  begin- 
ning, (insei't  description  as  in  the  order,) 

Now,  therefore,  we  the  undersigned  comnussioners  of 
highways  of  the  said  town,  do  hereby  apply  for  the 
appoinment  of  commissioners  to  assess  the  damages  occa- 
sioned by  the  laying  out  of  said  highway,  pursuant  to  the 
statute  in  such  case  made  and  provided. 

Dated,  &c.  Signatures. 

K%.  57— A. 

Order  AppoisTiNa  Comhissiokers  to  Assess. 

See  antep,  192. 

At  a  term  of  the  County  Court,  of  Bensselaer  County, 
held  at  the  Court  House  in  the  city  of  Troy,  in  said 
county,  on  the  25th  day  of  January,  1868: 

Present — Hon.  Jeremiah  Bometn,  County  Jvdge. 

In  the  matter  of  the  applioation  of 
the  Commiuionera  of  Highwajs  of 
the  town  of  Pittitown. 


On  reading  and  filing  the  application  of  E.  G.,  H.  B., 
and  N.  B.,  commissioners  of  highways  of  the  town  of 
Pittstown,  in  said  county,  setting  forth  the  laying  out  of 
a  highway  in  said  town,  beginning,  (trwer^  desanption), 
and  praying  the  appointment  of  commissioners  to  assess 
the  damages  occasioned  thereby,  it  is  ordered  that  F.  G., 
H.  J.  and  L.  M.,  of  said  town,  be  and  they  are  hereby 
appointed  such  commissioners,  whose  duty  it  shall  be  to 
take  the  oath  of  office  prescribed  by  the  constitution,  and 
to  proceed  on  receiving  at  least  six  days'  notice  of  the  time 
and  place,  to  meet  the  said  highway  commissioners  and 
take  a  view  of  the  premises,  hear  the  parties  ahd  such 
witnesses  as  may  be  offered  before  them,  and  to  administer 
oaths  to  such  witnesses;  and  they  shall  all  meet  and  act, 
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and  they  or  a  majority  of  them  shall  assess  all  damages 
which  may  be  required  to  be  assessed  on  the  said  high- 
way, and  shall  deliver  their  said  assessment  to  the  said 
commissioners  of  highways. 

No.  58. 

NoTioB  OF  Meeting  of  Commissionebs  to  Assess  Damages. 

See  ante  p.  193. 

« 

To  John  Cabboll: 

Sir — ^Take  notice  that  the  commissioners  appointed  by 

the  coimty  court  by  an  order  bearing  date  on  the  25th  day 

of  January,  1868,  to  assess  the  damages  occasioned  by  a 

highway  laid  out  by  the  conmiissioners  of  highways  of  the 

town  of  Pittstown,  in  the  county  of  Eensselaer,  beginning, 

{tn»e9*t  description  of  road),  will  meet  for  the  purpose  of 

making  such  assessment,  at  the  house  of  Asa  Shedd  in  said 

town,  on  the  13th  day  of  February  next. 

Signature. 
Dated,  &c. 

!••  50* 

Assessment  by  Commissionebs. 

See  arUep.  197. 

Whereas,  the  undersigned,  Walker  Gilbert,  Daniel 
Qailor  and  Ira  Wood  were  appointed  by  an  order  of  the 
county  court,  of  the  county  of  Saratoga,  made  on  the 
tenth  day  of  September,  1867,  on  the  application  of  E. 
G.,  H.  B.  and  N.  B.,  commissioners  of  highways  of  the 
town  of  Wilton,  in  said  county,  commissioners  to  a^ssess 
the  damages  occasioned  by  the  laying  out  of  a  highway 
in  the  said  town^  beginning,  {insert  description  as  in  the 
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order,)  which  highway  passes  through  the  improved  lands 
of  Peter  P.  Deyoe,  Daniel  Coreal  and  John  Ingerson,  and 
was  laid  out  by  the  commissioners  of  highways  of  the 
said  town,  by  an  order  dated  November  twenty-fourth, 
1867. 

Now,  therefore,  we,  the  said  commissioners,  having 
taken  the  oath  of  office  prescribed  by  the  constitution, 
and  having  all  met  and  acted  on  the  matter  committed  to 
us,  at  the  residence  of  Peter  P.  Deyoe,  in  said  town,  this 
twenty-fourth  day  of  November,  1867,  pursuant  to  a 
notice  from  said  commissioners  of  highways,  of  at  least 
six  days,  according  to  law,  and  having  taken  a  view  of 
the  premises,  and  heard  the  parties  and  such  witnesses  as 
have  been  offered  before  us;  do,  thereupon,  determine  and 
assess  the  damages  required  to  be  assessed  on  the  said 
highway,  as  follows,  viz:  We  assess  the  damages  of  Peter 
Deyoe  at  one  hundred  dollars;  we  assess  the  damages  of 
Daniel  Coreal  at  one  hundred  and  fifty  dollars,  &c. 

Witness  our  hands  this  24th  day  of  November,  1867. 

Signatures. 

NonOB  WHEN  THE  COMMISSIONEBS  OB  PaBTIES  ASa 
AgGBIEVED  OB  DiSSATISFIEB. 

See  ante  p.  198. 

Notice  is  hereby  given  that  I,  John  Myers,  conceiving 
myself  aggrieved  by  {or  we,  the  commissioners  of  highr 
ways,  feding  dissaUsfied  vdth)  the  assessment  of  damages 
made  by  Henry  Fowler,  BL  Clay  Bascom  and  John  ,Ser- 
viss,  commissioners  appointed  by  the  county  court  of  the 
county  of  Bensselaer,  to  assess  damages  occasioned  by  the 
laying  out  of  a  highway  in  the  town  of  Berlin,  in  said 

80 
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county,  beginning,  {insert  description,)  which  said  assess- 
ment was  filed  in  the  office  of  the  town  clerk  of  the  said 
town,  on  the  10th  day  of  l^ptember,  1867,  do  hereby  ask 
for  a  jury  to  reassess  the  said  damages,  and  such  jury 
will  be  drawn  at  the  clerk's  office  of  the  town  of  Nassau, 
in  said  county,  adjoining  the  said  town  of  Berlin,  on  the 
25th  day  of  September,  1867,  at  ten  o'clock  in  the  fore- 
noon of  that  day,  by  the  town  clerk  of  the  said  town  of 
Nassau.  Signature. 

Dated,  &c. 

NonoE  TO  AnjonnNG  Town  Clebk  of  Drawing  of  Juby* 

See  afUe  p.  200. 

To  J.  E.,'toim  clerk  of  the  town  of  Jfassau^  in  the  cowdy 
of  Bensselaer: 

Take  notice  that  the  undersigned,  feeling  himself  ag- 
grieved by  the  assessment  of  certain  commissioners 
appointed  by  the  county  court  of  said  county  to  assess 
damages  occasioned  by  the  laying  out  of  a  highway  in  the 
town  of  Berlin,  in  said  county,  and  having  asked  for  a 
jury  to  re-astoss  such  damages,  such  jury  will  be  drawn 
by  you  at  the  town  clerk's  office  in  said  town  of  Nassau, 
on  the  25th  day  of  September,  1867,  at  ten  o'clock  in  the 
forenoon  of  that  day.  Signature. 

Dated,  Ac 

N«.«S. 

Town  Clebk's  Cebufioate  of  D&awing  of  Jubt. 

See  antep.  200. 

Sbnbselaeb  Ooumty,  ss: 

I,  J.  E.,  town  clerk  of  the  town  of  Nassau,  in  said 
county,  do  hereby  certify  that  the  following  twelve  names 
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were  this  day  drawn  by  me  from  a  box  containing  the 
names  of  all  such  persons  now  residents  of  said  town, 
whose  names  are  on  the  last  list  filed  in  the  town  clerk's 
office,  of  said  town,  of  those  selected  and  returned  as 
jurors,  pursuant  to  the  Bevised  Statutes,  who  are  not 
interested  in  the  lands  through  which  a  road  in  the  town 
of  Berlin,  was  laid  out  by  the  commissioners  of  highways 
of  said  last  mentioned  town,  on  the  25th  day  of  July, 
1851,  nor  of  kin  to  either  or  any  of  the  parties,  and  that 
the  said  twelve  names  were  so  drawn  by  me  to  make  a 
jury  to  re-assess  the  damages  occasioned  by  the  laying 
out  of  the  said  highway. 

A.  B.,  C  F., 

G  D.,  G.  a,  Ac, 

inserting  the  12  names. 
Witness  my  hand  this  3d  day  of  September,  1851. 

K.  P.,  Toion  Clerk. 


Summons  fob  Jubt. 
See  amtep.  200. 

Benbselaeb  Countt,  98: 

To  Walteb  Scott,  one  of  the  constables  of  the  town  of 
NassaUy  in  the  said  county: 

You  are  hereby  directed  to  summon  {jMme  the  ttoelve 
persons)  to  appear  at  Hoag's  Comers,  in  the  said  town,  on 
the  25tihL  day  of  September,  1867,  to  make  a  jury  to  re- 
assess the  damage  occasioned  by  the  laying  out  of  a  high- 
way  in  the  said  town,  by  the  highway  commissioners  thereof, 
on  the  10th  day  of  September,  1867.    Hereof  fail  not. 

Witness  my  hand  this  3d  day  of  September,  1867, 

J.  B.,  Justice  of  Pea/oe* 
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I 


Oath  of  Jubt. 

You,  and  each  of  you,  do  solemnly  swear,  in  the  pres- 
ence of  Almighty  God,  well  and  truly  to  determine  and 
re-assess  such  damages  as  shall  be  submitted  to  your  con- 
sideration. 

Yebdiot  of  Reassessment. 

See  ante  p.  201. 

We,  the  subscribers,  a  jury  duly  drawn  and  sworn  to 
determine  and  re-assess  the  damages  occasioned  by  the 
laying  out  of  a  highway  in  the  town  of  Hadley,  in  the 
county  of  Saratoga,  by  the  highway  conunissioners  there- 
of, on  the  18th  day  of  September,  1867,  which  said  high- 
way runs  from  {describe  the  hzffkway  as  in  the  order ^  €tnd 
state  whose  lands  it  passes  through),  having  taken  a  view 
of  the  premises,  and  heard  the  parties  and  such  witnesses 
as  have  been  offered  by  them  and  sworn  before  us,  do 
hereby  determine  and  re-assess  the  said  damages  as  fol- 
lows, viz:  We  determine  and  re-assess  the  damages  of 
H.  B.  at  one  himdred  dollars.  {Specify  each  person^s 
damages  passed  upon.) 

To  be  signed  by  the  six  Jurors. 

Saratoga  Ooxtntt,  ss: 

I,  J.  B.,  the  justice  of  the  peace,  by  whom  the  within 
{or  above)  named  jury  were  summoned,  drawn  and  swom, 
do  certify  that  the  within  (or  above)  is  the  verdict  of  re- 
assessment rendered  by  the  jury,  pursuant  to  the  said  pro- 
ceedings, this  28th  day  of  September,  1867. 

J.  B.,  Justice  of  Peace. 
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Appeal  to  Countt  Judge. 

See  aniep.  206. 

To  the  Hon.  John  G.  Hulbebt,  0(nmly  Judge  of  Saratoga 
County: 

I,  Burton  White,  of  the  town  of  Northumberland,  in 
said  county,  conceiving  myself  aggrieved  by  the  deter- 
mination of  the  conunissioners  of  highways  of  the  town  of 
Northumberland,  in  said  county,  made  on  the  first  day  of 
August,  1865,  in  laying  out  {or  altering^  discontinuing j 
reusing  to  lay  out,  alter  or  discontinue)  a  highway  in  the 
said  town,  from,  {describe  the  road  as  in  the  order  of  the 
commissioners^)  upon  the  application  of  John  Guy,  do 
hereby  appeal  from  the  said  determination  of  the  said 
commissioners,  and  pray  the  appointment  of  referees, 
according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  to  hear  and  determine  my  said  appeal. 

The  ground  upon  which  this  appeal  is  made,  is  that, 
{here  set  forth  the  cause  of  complaint^)  and  said  appeal  is 
brought  to  reverse  entirely  the  determination  of  the  com- 
missioners, (or  if  part  only,  then)  to  reverse  the  determin- 
ation, &c.,  specifying  the  part  sought  to  he  reversed. 

Dated,  Ac.  BUETON  WHITE. 

NonOE  TO  C!OMMIS8IONEB8,  OF  AFFB.AL. 

See  ante  p.  210. 

To  A.  B.,  C.  D.  and  E.  F.,  Oomndssioners  of  Highways  of 
the  town  of  Pittstoum,  in  the  county  of  Rensselaer: 

Take  notice,  that  I  have  appealed  to  the  county  judge 
of  the  said  county  of  Sensselaer,  from  the  determination 
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made  by  yon  on  the  first  day  of  August,  1865,  lajdng  out, 
{altering^  or  as  the  case  may  6e,)  a  highway  in  said  town, 
beginning,  {insert  description^)  and  that  said  appeal  is 
brought  on  the  ground,  &c.,  {insert  ground^)  aud  is 
brought  to  reverse  entirely  your  said  determination,  (or 
if  part  only^)  to  reverse  your  determination  in  so  far — 
specifying  the  parts  to  be  reversed. 
Dated,  Ac.  Signature. 

Appointment  of  Refebees. 

See  ante  p.  210. 

Sensselaeb  CotTNTT,  ss: 

Whereaa  David  A.  Lancaster,  of  the  town  of  Fittstown, 
in  said  county,  has  appealed  from  the  determination  of  the 
commissioners  of  highways  of  the  said  town,  made  on  the 
30th  day  of  December,  1867,  in  {laying  out^  altering^  dis- 
continuing^ refusing  to  lay  otdj  alter,  discontinue)  a  high- 
way in  the  said  town,  which  highway  is  particularly 
described  in  the  said  appeal  hereto  annexed  {and, 
whereas  Richard  Bailey  and  John  Smith  have  also  appeal- 
ed from  the  same  determination  of  the  commission's,  which 
said  appeals  are  also  hereto  annexed),  and  sixty  days  hav- 
ing elapsed  after  such  determination  has  been  filed  in  the 
office  of  the  town  clerk  of  the  said  town: 

Now,  therefore,  I,  Jeremiah  Bomeyn,  county  judge  of 
the  said  county,  to  whom  the  said  appeal  was  {or  appeals 
fjoere)  addressed  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  do  hereby  appoint  James 
Monroe  of  the  town  of  Schaghticoke,  William  Otis  of  the 
town  of  Lansingburgh,  and  Henry  Myrtle  of  the  town  of 
Hoosic,  three  disinterested  freeholders  who  have  not  been 
named  by  the  parties  interested  in  the  appeal,  and  who 


APPMPIX  OF  FORMS.  471 

are  residents  of  the  county,  but  not  of  the  town  wherein 
the  road  is  located,  as  referees,  to  hear  and  determine  all 
the  appeals  that  have  been  brought  in  relation  to  the  said 
determination  of  the  said  commissioners. 
Given  under  my  hand  this  3d  day  of  June,  1867. 

JEEEMIAH  EOMEYN. 


!••  cr— A. 

Appointment  of  Sefebebs  bt  JusnoE  of  Sessions  when 

Judge  is  Disqualified. 

See  ante  p.  206. 

Sensselaeb  Countt,  sa: 

Whereas,  on  the  10th  day  of  June,  1867,  C.  D.,  of  the 
town  of  Nassau,  in  the  said  county  of  Bensselaer,  appealed 
to  the  Hon.  A.  B.,  county  judge  of  the  said  county,  from 
the  order  and  determination  of  E.  F.,  commissioner  of 
highways  of  the  said  town,  made  on  the  30th  day  of 
December,  1867,  laying  out  {altering y  or  as  the  case  may 
be)  a  highway  in  the  said  town,  which  highway  is  particu- 
larly described  in  the  said  appeal  hereto  annexed,  and 
sixty  days  having  elapsed  after  such  determination  has 
been  filed  in  the  office  of  the  town  clerk  of  the  said  town, 
and  whereas  the  said  county  judge  is  a  resident  of  said 
town  of  Nassau,  (or  whatever  the  dieability  may  ie,)  now, 
therefore,  in  accordance  with  the  statute  in  sach  case  made 
and  provided,  I,  the  undersigned,  one  of  the  justices  of 
the  sessions  of  the  said  county  of  Bensselaer,  do  hereby 
appoint  L  J.,  K  L.  and  M.  N.,  all  residents  of  the  said 
county  of  Bensselaer,  but  not  one  of  them  residents  of  the 
said  town  of  Nassau,  referees  to  hear  and  determine  the 
said  appeal,  (or  appealaC) 

Given  under  my  hand  this  10th  day  of  March,  1868. 
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NoiiOE  TO  THE  Referees  of  Theib  Apfoimticemt. 

See  ante  p.  211. 

To  I.  J.,  of,  Ac,  K.  L.,  Ac,  and  M.  N.,  of,  Ac: 

Take  notice,  that  you  have  been  duly  appomted  by  me, 
as  referees,  to  hear  and  determine  an  appeal  made  from 
the  order  and  determination  of  £.  F.,  conmiissioner  of 
highways  of  the  town  of  Nassau,  in  the  county  of  Bensse- 
laer,  laying  out  {altering^  or  as  the  case  may  be)  a  highway 
in  the  said  town,  which  highway  is  particularly  described 
in  the  said  appeal  herewith  delivered  to  you.  And  also 
that  the  papers  herewith  delivered  are  all  the  papers  per- 
taining to  the  matter  {or  matters)  referred  to  you  as 
aforesaid.    Dated  the  10th  day  of  March,  1868. 

A.  R,  County  Judge, 
(or  O.  P.,  Justice  of  the  Sessions 

of  Bensselaer  Qounty.) 

Oath  of  Beferees. 
See  ante  p.  214. 

Beensselaeb  Gountt,  ss  : 

We,  the  undersigned,  I.  J.,  K.  L.  and  M.  M.,  referees 
appointed  to  determine  the  appeal  of  G.  H.  (or  appeals  of 
O.  H.i  (£c.),  from  the  order  of  the  commissioners  of  high- 
ways, for  altering  (or  discontinxdng,  or  as  the  case  may  be) 
a  highway  in  the  town  of  Nassau,  do  severally,  solenmly 
swear  that  we  will  faithfully  hear  and  determine  the  said 
appeal  {or  appeals)  referred  to  us.  Signed. 

Sworn  at  Nassau,  in  the  county 
of  Bensselaer,  the  14th  day  of 
March,  1868,  before  me, 

JOHN  GUY,  Justice  of  Peace. 
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NcmCB  BT  BePEREES  to  the  COMMISfilONEBS  OF  HiGHWATS. 

See  arUejp.  211. 

To  E.  F.,  C.  D.,  AND  J.  G.,  Commissioners  of  Highways 
of  the  town  of  Pittstown^  in  the  county  of  Rensselaer  : 

Take  notice  that  we  have  been  duly  appointed  referees 
to  hear  and  determine  an  appeal  made  to  A.  B.,  county 
judge  of  the  county  of  Sensselaer,  by  C.  L.,  of  the  town 
of  Fittstown,  from  your  determination  contained  in  your 
order,  made  on  the  10th  day  of  July,  1867,  and  filed  and 
recorded  in  the  office  of  the  town  clerk  of  the  said  town, 
on  the  13th  day  of  July,  1867,  refusing  to  lay  out,  &c. 
{as  in  the  appeal)]  and  that  we  shall  attend  at  the  house 
of  M.  N.,  in  said  town,  on  the  5th  day  of  October  next, 
at  10  o'clock  in  the  forenoon  of  that  day,  to  hear  and 
determine  such  appeal.  Signed, 

Dated,  &c.  R^erees. 

NonOE  TO  OOOUFAMTS  OF  LaNB. 

See  ante  p.  212. 
ToA.B.: 

Take  notice  that  we  shall  attend  at  the  house  of  J.  R, 
in  the  town  of  Fittstown,  in  the  county  of  Bensselaer,  on 
the  6th  day  of  October,  1867,  at  ten  o'clock  in  the  fore- 
noon of  that  day,  to  hear  and  determine  the  appeal  made 
by  C.  D.,  of  said  town,  to  G.  L.,  county  judge  of  the  said 
county,  from  the  order  and  determination  of  E.  B.,  A.  C, 
and  D.  L.,  commissioners  of  highways  of  the  said  town 
of  Fittstown,  made  on  the  3d  day  of  April,  1867,  and 
filed  and  recorded  in  the  town  clerk's  office  of  the  said 


^h 
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tbWD,  on  the  16th  day  of  April,  1867,  refdsing  to  layout, 
&c.  (as  in  the  appeal.)  Signed, 

Dated,  Ac  Brfereea. 


SUBFOSNA  FOB  WITNESS  TO  ATTEND  AUD  TeSTIFT  UPON  AN 

Affbal, 
See  ante  p.  214, 

Town  of  Ogden, 

Monroe  OowfUy^ 

ToE.  F.  AND  J.  K: 

You,  and  each  of  you,  are  hereby  conunanded,  in  the 
name  of  the  people  of  the  State  of  New  York,  to  appear 
before  the  undersigned,  referees,  appointed  by  the  oounty 
court  of  Monroe  county,  at  the  house  of  L.  R  in  the  town 
of  Ogden,  county  of  Monroe,  on  the  3d  day  of  July,  1867, 
at  10  o'clock  in  the  forenoon,  to  testify  respectively  in  a 
matter  of  a  certain  appeal  from  the  decision  of  the  com- 
missioners of  highways  of  the  said  town  of  Ogden  to  the 
said  county  court,  and  then  and  there  to  be  heard  on  the 
part,  and  in  behalf  of  E.  F.,  appellant,  (or  of  the  said 
commissioners,  «s  the  case  may  be.) 

Given  under  our  hands  this  20th  day  of  June,  1867. 

A.  R^ 


J.  E.  >  Rrfereea. 
&M.J 


Obdeb  of  Befebees  Deciding  an  Appeal. 

See  ante  p.  221. 

Whereas,  HoUoway  Long,  of  the  town  of  York,  in  the 
county  of  Livingston,   on  the  1st  day  of  July,   1848, 
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appealed  to  the  Hon.  Soott  Lobd,  county  judge  of  said 
county,  from  the  determination  of  the  commissioners  of 
highways  of  the  said  town,  made  on  the  15th  day  of  June, 
1848,  in  {Jayiim  aut^  altering^  discorUimdng^  refusing  to 
lay  out,  alter,  discontinue),  a  highway  in  the  said  town, 
which  highway  is  particularly  described  in  the  said  appeal 
hereto  annexed,  {cmd  whereas,  Richard  Bailey  and  John 
Smith,  also  appealed  from  the  same  determination  of  the 
said  commissioners,  which  said  appeals  are  also  hereto 
annexed),  and  whereas,  after  the  expiration  of  sixty  days 
after  such  determination  had  been  filed  in  the  office  of  the 
town  clerk  of  the  said  town,  the  said  county  judge,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, appointed  us,  James  Johnson  of  the  town  of  Avon, 
Hiram  Dennison  of  the  town  of  Lima,  and  James  S.  Wads- 
worth  of  the  town  of  Gleneseo,  three  disinterested  free- 
holders, who  had  not  been  named  by  the  parties  inter- 
ested in  the  appeal,  and  who  are  residents  of  the  county, 
but  not  of  the  town  wherein  the  road  is  located,  as  refer- 
ees, to  hear  and  determine  all  the  appeals  that  had  been 
brought  in  relation  to  the  said  determination  of  the  said 
commissioners,  which  said  appointment  is  hereto  annexed, 
and  we  having  given  notice  pursuant  to  law,  to  the  said 
commissioners  of  highways,  {and  to  John  Sogers,  an 
applicant  for  such  road)  specifying  the  25th  day  of  August, 
1848,  as  the  time,  and  the  dwelling  house  of  Jacob  Howe, 
in  the  said  town  of  York,  as  the  place,  at  which  we  would 
convene  to  hear  the  appeal,  which  notice  was  duly  served 
at  least  eight  days  before  the  said  time  of  convening,  to 
wit:  on  the  16th  day  of  August,  1848,  and  we  having 
convened  at  the  time  and  place  specified  in  said  notice, 
and  before  proceeding  to  hear  said  appeal  (or  appeals,) 
having  been  duly  sworn  by  an  officer  authorized  to  take 
affidavits  to  be  read  in  courts  of  record,  to  wit:  Bobert 
Jones,  Esquire,  a  justice  of  the  peace  of  the  said  county, 
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faithfully  to  hear  and  determine  the  matters  referred  to  us, 
have  heard  the  proo&  and  allegations  of  the  parties,  and 
do  thereupon  order,  determine  and  adjudge  that  the  said 
determiaation  of  the  said  commissioners  of  highways,  be 
and  the  same  is  hereby  reversed  (or  affirmed,  or  reversed 
in  so  far  {stating  part  reversed),  and  affirmed  as  to  the 
residue,  {and,  if  the  road  is  to  be  laid  out  by  the  referees 
add),  and  we  do  further  order  and  determine  that  the  said 
highway  be  laid  out  in  accordance  with  the  application  of 
the  said  A.  B.,  and  the  same  is  hereby  described  as  fol- 
lows: {insert  description.) 

Witness  our  hands  this  25th  day  of  August,  1848. 

Beferees'  Signatures. 


!•.  74. 

Affidavit  fob  Cebtiobabl 
See  ante  p.  226. 

Bbnsselaeb  Countt,  ss: 

John  Gay,  being  duly  sworn,  says  that  he  is  a  resident 
of  the  town  of  Pittstown,  in  said  county,  and  liable  to  be 
assessed  for  highway  labor  therein;  that  on  the  3d  day  of 
July,  1867,  6.  L.  and  D.  S.,  two  of  the  commissioners  of 
highways  of  the  said  town  of  Pittstown,  on  the  applica- 
tion of  E.  C,  made  an  order  laying  out  a  highway  in  said 
town,  commencing,  Ac,  {irisert  description,)  which  said 
order  was  filed  and  recorded  in  the  town  clerk's  office  of 
said  town,  on  the  5th  day  of  July,  1867,  and  is  in  the  words 
and  figures  following,  to  wit:  {insert  copy  of  order)  that 
the  highway  so  laid  out  passes  through  the  improved  and 
cultivated  lauds  of  this  deponent,  and  of  M.  N.  and  O. 
P.  And  this  deponent  further  alleges  that  the  said  road 
so  laid  out,  as  aforesaid,  was  laid  out  without  the  certifi- 
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cate  of  twelve  freeholders;  and  that  W.  D.,  one  of  the 
alleged  freeholders  who  certified  to  the  necessity  and  pro- 
priety of  the  said  road,  had,  at  the  time  of  making  such 
certificate,  no  legal  title  to  any  Teal  estate.  And  this 
deponent  further  alleges,  that  the  said  order  laying  out 
the  road,  as  aforesaid,  was  made  by  the  above  named  two 
commissioners,  without  the  intervention  of  G.  D.,  one 
of  the  commissioners  of  highways  of  said  town,  and  with- 
out any  notice  to  him  to  attend  the  meetings  of  the  com- 
missioners for  the  purpose  of  deliberating  on  the  subject 
of  such  order;  and  that  the  order  laying  out  said  road 
does  not  show  that  the  said  G.  D.  participated  in  the 
proceeding,  or  was  notified  to  do  so. 
Sworn,  Ac.  JOHN  GAY. 


Wkft  of  Cebtiobabi. 
See  ante  p.  227. 

The  People  of  the  State  of  New  Torh  : 

To  A.  W.,  J.  W.  and  W.  EL,  referees  appointed  by  the 
county  judge  of  Washington  county,  on  the  3d  day  of 
June,  1867,  to  hear  and  determine  the  appeal  of  John 
McFarland  and  William  McFarland,  from  the  determina- 
tion of  the  commissioners  of  highways  of  the  town  of 
Salem,  in  said  county,  in  refusing  to  lay  out  a  highway  in 
said  town* 

We,  being  willing,  for  certain  causes,  to  be  certified  of 
a  certain  decision  made  by  you  on  a  certain  appeal  of 
John  McJFbrland  and  William  McFarland,  from  the 
determination  and  decision  of  the  commissioners  of  high- 
ways of  the  town  of  Salem  in  the  county  of  Washington^ 
aforesaid,  in  refusing  to  lay  out  a  road  in  said  town,  under 
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and  by  virtue  of  the  statutes  made  and  provided,  we  com- 
mand you,  that  the  said  appeal,  together  with  the  testi- 
mony given,  and  offered  to  be  given,  on  the  hearing 
thereof,  with  your  decision  thereon,  with  all  things  touch- 
ing and  concerning  the  same,  by  whatever  names  the  par- 
ties thereto  are  called,  before  our  Justices  of  our  Supreme 
Court,  at  the  Giiy  Hall  of  the  dly  of  Albany^  on  the  first 
Monday  of  May  next,  {time  cmd  place  of  the  next  general 
term^)  you  send,  under  your  hands,  together  with  this  writ; 
that  our  said  court  may  further,  thereupon,  cause  to  be 
done  therein,  what  bf  right  ought  to  be  done* 

Witness,  Charles  B.  Ingalls,  one  of  the  Justices  of  our 
Supreme  Court;  at  the  Court  House  in  the  city  of  Troy, 
this  10th  day  of  January,  1868. 

J.  THOMAS  DAVIS,  Clerk. 
BANKER  &  RlSmO,  AUye. 

{Indorsed.)  On  the  application  of  Banker  A  Bising, 
counsel  for  the  applicant,  and  on  the  affidavit  of  John 
Gay,  dated  the  3d  day  of  July,  1867, 1  allow  the  within 
writ  of  certiorari  to  issue;  and  let  said  affidavit  be  filed  in 
the  office  of  the  clerk  of  Bensselaer  county. 

C.  R.  INGALLS, 
Just.  8up.  Court. 

BsTumr  to  Wect  of  Cebxiobabl 
See  antep.  228. 

WiamNGTON  OoimiT,  ee: 

By  virtue  of  and  in  obedience  to  a  writ  of  the  people 
of  the  State  of  New  York  hereunto  annexed,  and  directed 
and  delivered  unto  us,  A.  B.,  E.  D.  and  E.  F.,  referees, 
appointed  by  the  county  judge  of  Washington  county,  on 
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the  3d  day  of  Jnne,  1867,  to  hear  and  detenmne  the  ap- 
peal of  John  McFarland  and  William  McFarland,  from 
the  determination  of  the  commissioners  of  highways  of 
the  town  of  Salem,  in  said  comity,  in  refusing  to  lay  out 
a  road  in  said  town.  We  do  hereby  certify  and  retom 
that  on  the  17th  day  of  September,  1849,  we  were 
appointed,  by  the  county  judge  of  Washington  county, 
referees,  to  hear  and  determine  the  appeals  of  William 
McFarland  and  John  McFarland,  from  the  order  and 
determination  of  the  commissioners  of  highways  of  the 
town  of  Salem,  in  refusing  to  lay  out  a  highway  in  said 
town,  which  order  and  determination  were  made  on  the 
5th  day  of  July,  1849,  and  filed  and  recorded  in  the  town 
clerk's  office  of  said  town  of  Salem,  on  that  day,  and  that 
the  order  appointing  us  is  in  the.  words  following,  to  wit: 
{insert  copy  order  appointing.)  We  do  further  certify, 
that  the  appeal  of  the  said  William  McFarland  and  John 
McFarland,  and  which  was  delivered  to  us  by  the  said 
county  judge,  is  in  the  words  following:  (insert  copy  of 
appeal;  proceed  giving  a  detailed  statement  of  every  st^ 
takeuy  vrith  copies  of  all  orders^  papers^  evidence^  i&c.) 

In  testimony  whereof,  we  have  respectiyely,  to  these 
presents,  affixed  our  seals  and  subscribed  our  names  this 

20th  day  of  July,  1820. 

Signatures,  [l.  s.] 

Commissioneb's  Qbdeb  to  Bemoye  Engboaghmemts. 

See  amtep.  237. 

Whereas,  a  highway  was  laid  out  in  the  town  of  Wilton, 
in  the  county  of  Saratoga,  on  the  10th  day  of  July,  1867, 
by  the  commissioners  of  highways  of  the  said  town  {or 
by  E.  Gn  O.  D*j  and  E.  F.^  rrferees^  iSe.),  beginning  (tV 
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sert  description  as  in  the  order ,  including  a  statement  of  the 
width  of  the  road),  which  road  is  encroached  upon  by  the 
fence  of  Beuben  Conkrite,  to  the  extent  of  (state  how  much)^ 
on  the  north  side  (describe  where,) 

Now,  therefore,  we,  the  conunissioners  of  highways  of 
the  said  town  (state  the  attendance  of  or  notice  to  all  the 
commissioners,  unless  they  all  sign  the  order),  do  hereby 
order  that  such  fence  be  removed,  so  that  such  highway 
may  be  of  the  breadth  originally  intended. 

Dated,  &c.  Signatures. 

NoncE  TO  Bemoye  Enoqecoaghment. 
See  ante  p.  237. 

To  Mr.  Reuben  Goneiute  : 

Sir— Please  to  take  notice  that  an  order,  of  which  the 
annexed  is  a  copy,  has  been  duly  made  by  the  commis- 
sioners of  highways  of  the  town  of  Wilton,  in  the  county 
of  Saratoga,  and  that  you  are  hereby  required  to  remove 
the  fence  therein  specified,  as  encroaching  upon  the  high- 
way, within  sixty  days  after  service  hereofl 

Dated,  &c.  Signatures. 

NonoE  TO  Bemove  Fences. 

To  Mr.  John  Doe: 

Whereas,  the  undersigned  commissioners  of  highways 
of  the  town  of  lama,  in  the  county  of  Livingston,  have 
laid  out  a  public  highway,  by  an  order,  dated  July  23d, 
1851,  and  duly  filed  with  the  town  clerk  of  the  said  town, 
which  said  road  passes  through  enclosed  lands,  owned  (or 
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occupied)  by  you;  and  whereas  our  determination  in  the 
matter  of  laying  out  such  road  has  not  been  appealed 
from — 

Now,  therefore,  please  to  take  notice  that  you  are  re- 
quired to  remove  your  fences  from  within  the  bounds  of 
said  highway,  within  sixty  days  after  service  hereof. 

Yours,  &c., 
Signed, 
Dated,  &c.  Oonmdsaioner  of  £Sg?ttoays* 


Denial  of  Encroachment. 

See  ante  p.  243. 

To  the  Oommissioners  of  Highways  of  the  town  of  Pitta- 
totmij  in  the  county  of  Rensselaer  : 

Take  notice  that  I  hereby  deny  that  the  fences  mentioned 
in  the  order  and  notice  heretofore  served  on  me,  and  dated 
June  3d,  1867,  encroach  upon  the  highway  mentioned  in 
said  order  and  notice.  Tours,  £c.. 

Dated,  Ac.  G.  W. 

Application  to  Justice  Thebeon. 

See  ante  p.  243. 

To  T.  R,  Justice  of  the  Peace  of  the  tmm  of  Pittstovm^ 
in  the  county  of  Rensselaer  : 

An  order  having,  on  the  3d  day  of  June,  1867,  been 
made  by  the  commissioners  of  highway  of  the  said  town 
of  Pittstown,  of  which  the  following  is  a  copy  {insert 
copy),  and  notice  of  said  order  having  been  duly  served 
on  A.  B.,  one  of  the  persons  named  therein,  and  through 

31 
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whose  land  said  highway  runs,  requiring  him  to  remove 
within  sixty  days  according  to  said  order,  his  fences  there- 
in mentioned  as  an  encroachment  upon  the  said  highway, 
and  said  A.  B.,  having  in  writing  denied  that  said  fences 
encroached  on  said  highway,  therefore,  I,  E.  G.,  one  of 
the  commissioners  of  highways  of  the  said  town  of  Pitts- 
town,  do  hereby  apply  to  you,  T.  R,  one  of  the  justices 
of  the  peace  of  said  county  of  Bensselaer,  for  a  precept, 
directed  to  any  constable  of  the  said  town  of  Pittstown, 
to  summon  twelve  freeholders  thereof,  to  meet  on  the  5th 
day  of  September,  1867,  at  the  dwelling  house  of  M.  N., 
in  said  town,  to  inquire  into  the  premise,  according  to  the 
statute  in  such  case  made  and  provided. 

Dated,  &c.  Signature. 


Summons  to  Freeholders  in  Case  of  Engrdaghment. 

See  ante  p.  243. 

OsmDA  CouNTT,  ss: 

To  any  constable  in  the  town  of  Camden^  in  the  said  county: 

You  are  hereby  commanded  to  summon  twelve  free- 
holders of  said  town  to  meet  on  the  5th  day  of  July,  1867, 
in  the  dwelling  house  of  E.  J.,  in  said  town  to  inquire 
into  the  matter  of  an  alleged  encroachment  upon  the  high- 
way in  said  town  leading  from  [here  describe  the  place  and 
the  alleged  encroachment^  as  in  the  order]  and  you  are  to 
give  at  least  three  days'  notice  to  the  commissioner  of 
highways  of  said  town  and  to  C.  D.,  of  the  time  and  place 
at  which  such  freeholders  are  to  meet. 

J.  W., 

Dated,  Ac.  Justice  of  the  Peace. 
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No.  80. 

Oath  of  Juey. 

See  cmte  p.  243. 

You  and  each  of  you  do  solemnly  swear,  that  you  will 
well  and  truly  inquire  whether  any  encroachment  has 
been  made,  and  by  whom,  on  the  highway  now  in  question. 

Oath  to  Witness. 

You  do  swear,  that  the  evidence  you  shall  give,  in  rela- 
tion to  the  encroachment  on  the  highway  now  in  question, 
shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth. 

Cebtifigate  op  Juhy  when  Engboaghment  is  Found. 

See  ante  p.  244. 

Oneida  County,  ss, 

The  undersigned,  freeholders  of  the  town  of  Camden, 
in  said  county,  having  met  on  the  day  of  the  date  hereof, 
at  the  dwelling  house  of  E.  J.,  in  said  town,  pursuant  to  a 
summons  from  J.  W.,  Esq.,  a  justice  of  the  peace  of  the 
said  county,  to  enquire  into  the  matter  of  an  alleged 
encroachment  on  the  highway,  in  said  town;  specified  in 
an  order  of  the  commissioners  of  highways  of  said  town, 
dated  January  3d,  1867,  a  copy  whereof  is  hereto  annexed, 
having  been  duly  sworn,  and  having  heard  the  proofs  and 
allegations  which  were  submitted,  do  certify*  that  an 
encroachment  on  the  said  highway  has  been  made,  and 
that  the  same  was  made  by  John  Jones,  the  present  occu- 
pant {or  by  Samuel  Smithy  a  former  occupant.) 

Witness  our  hands  this  13th  day  of  July,  1867. 

Signatures. 
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Cebtifigate  when  no  Engboaghment  18  Found. 

{As  above  to  *,  corUinuinffj)  that  no  encroachment  has 
been  made,  as  was  alleged,  and  we  also  ascertain  and  cer- 
tify the  damages  which  John  Jones,  the  present  occupant, 
has  sustained  by  these  proceedings  at  ten  dollars. 

Witness  our  hands  this  13th  day  of  July,  1867. 

Signatures. 

]!••  81. 
Notice  of  Afpligation  to  Sufebyisobs. 

See  anie  p.  266. 

Notice  is  hereby  given  that  the  undersigned,  E.  6.,  of  the 
town  of  Pittstown,  in  the  county  of  Bensselaer,  will  apply 
to  the  board  of  supervisors  of  said  county,  at  their  next 
annual  meeting  to  be  held  at  the  court  house  in  the  city  of 
Troy,  in  said  county,  on  the  3d  day  of  December,  1868, 
to  cause  to  be  levied,  collected  and  paid  to  the  treasurer 
of  the  said  county  of  Bensselaer,  such  sum  of  money  as 
may  be  necessary  to  construct  and  repair  bridges  in  said 
county,  and  to  prescribe  upon  what  plan  and  in  what  man- 
ner the  moneys  so  raised  shall  be  expended. 

Dated,  &c.  G.  O. 


Complaint  of  Ovebseeb  on  Seizube  of  Cattle. 

See  ante  p.  329. 

Asa  Shedd  of  the  town  of  Pittstown,  in  the  county  of 
Bensselaer,  makes  complaint  to  Theodore  C.  Bichmond, 
one  of  the  justices  of  the  peace  in  said  town,  and  alleges 
that  this  complainant  is  overseer  of  road  district.  No.  3, 
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in  said  town;  that  on  the  8d  day  of  July,  1867,  this  com- 
plainant found  running  at  large  in  the  highway  leading 
from  the  northern  turnpike  to  John  Sherwood's,  in  said 
road  district,  one  deep-red  cow,  blind  in  the  left  eye; 
that  thereupon  this  complainant,  as  such  overseer,  seized* 
and  took  into  his  possession  said  cow,  and  keeps  the  same 
to  be  disposed  of  according  to  law.  That  this  complain- 
ant has  no  knowledge,  information  or  belief,  as  to  who  is 
the  owner  of  said  cow.  This  complainant,  therefore, 
prays  said  justice  to  issue  a  summons,  under  his  hand, 
reqiuring  the  owner  of  said  cow,  or  any  party  having  an 
interest  in  the  same,  to  show  cause,  before  such  justice, 
why  said  animal  should  not  be  sold,  and  the  proceeds 
applied  as  directed  by  the  statute  in  such  case  made  and 

provided. 

ASA  SHEDD. 

Bensselabb  Countt,  98: 

Asa  Shedd,  the  above  complainant,  being  duly  sworn, 
says,  that  the  facts  set  forth  in  the  above  complaint  are 

true. 

ASA  SHEDD. 

Sworn  to  before  me  this  5th  } 
day  of  July,  1867.         J 

THEODORE  G  EICHMOND, 

Justice  of  Peace. 

I*.  St. 

Complaint  of  Owneb  ob  OoouPAirr  of  Lands  on  Seizdbb 

OF  Cattle. 

Seeon^jp.  829. 

WilUam  TQlinghart  of  the  town  of  Pittstown,  in  the 
county  ot  Bensselaer,  makes  complaint  to  Theodore  G. 
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Richmond,  one  of  the  justices  of  the  peace  of  said  town, 
and  alleges  that  he  is  the  owner  (or  occupant)  of  land  in 
said  town.  That  on  the  6th  day  of  September,  1867,  he 
found  in  the  highway  leading  from  the  northern  turnpike 
to  John  Sherwood's,  and  opposite  to  the  land  so  owned 
(or  occupied)  by  him,  (or  found  trespassing  on  the  prem- 
ises so  owned  (or  occupied)  by  him),  one  bay  horse  about 
the  age  of  eight  years,  lame  in  the  left  hind  leg ;  that, 
thereupon,  he  seized,  &c.,  {proceed  as  in  the  above  form 
from  ike*.) 

Summons. 

See  ante  p.  330. 

Kknsselaer  Ooitktt,  ss: 

Whereas,  Asa  Shedd,  overseer  of  highways  of  road  dis- 
trict No  3,  in  the  town  of  Pittstown,  in  said  county,  has 
made  complaint,  on  oath,  before  me,  a  justice  of  the  peace 
of  said  town,  that  he  has  seized  and  taken  into  his  posses- 
sion, and  keeps  to  be  disposed  of  according  to  law,  one 
red  coWf  blind  in  the  left  eye,  found  running  at  large  in  the 
highways  in  his  said  road  district,  contrary  to  the  statute 
in  such  case  made  and  provided.  Therefore,  the  owner  of 
said  animal,  or  any  party  having  an  interest  in  the  same, 
is  hereby  required  to  show  cause,  before  me,  at  my  office 
in  said  town,  on  the  20th  day  of  July,  1867,  why  said 
animal  should  not  be  sold,  and  the  proceeds  applied  as 
directed  by  "  An  act  to  prevent  animals  from  running  at 
large  in  the  public  highways,  passed  April  23, 1862,"  and 
the  acts  amending  the  same.   • 

Given  under  my  hand  this  5th  day  of  July,  1867. 

THEODOEE  C.  EICJHMOND, 

JvMee  of  the  Peace^ 
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No.  Si. 

Wabrant  fob  Sale  of  Animals. 
See  ante  p.  331. 

Eensselaer  County,  8s: 

To  any  Oonstable  in  the  tovm  of  Pittstoum,  in  said  cowfUy: 

You  are  hereby  commanded  to  sell  at  public  auction, 
for  the  best  price  you  can  obtain  therefor,  one  red  cow, 
blind  in  the  left  eye,  heretofore  seized  and  taken  into 
possession  by  Asa  Shedd,  overseer  of  highways  of  road 
district  No.  3,  of  said  town,  and  now  in  his  possession, 
and  make  return  thereof  to  me,  at  my  office  in  said  town, 
on  the  5th  day  of  August,  1867. 

Given  imder  my  hand  this  20th  day  of  July,  1867. 

THEODOEE  C.  RICHMOND, 

Justice  of  the  Peace* 

Ho*  86. 

Constables  Betubn  of  Sale. 
See  ante  p,  331. 

Bensselaeb  County,  ss: 

To  Theodobe  C.  Eiohmond,  one  of  the  Justices  of  the 
Peace,  of  the  toum  of  Pittstown,  in  said  county: 

I,  William  Gray,  one  of  the  constables  of  said  town, 
and  to  whom  was  delivered  a  certain  warrant,  issued  by 
you,  and  directed  to  any  constable  of  the  said  town  of 
Pittstown,  commanding  him  to  sell,  &c.,  (as  in  the  toar" 
rant)  do  hereby  certify  and  return,  fliat  by  virtue  of  said 
warrant  I  did,  on  the  28th  day  of  July,  1867,  having 
given  at  least  five  days'  public  notice  of  the  time  and  place 
of  such  sale,  sell  at  public  auction  in  said  town,  the  red 
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cow  mentioned  and  described  in  said  warrant,  to  John 
Doe,  for  the  sum  of  fifty-nine  dollars,  he  being  the  highest 
bidder,  and  that  being  the  highest  price  bid  therefor. 

WILLIAM  GRAY, 
Dated,  Ac.  Constable. 


Appeal  fbom  Decision  of  Justice. 
See  ante  p.  334. 
JUSTICE'S  COUET: 


In  the  matter  of  the  applioation  ) 
of  Asa  Shidd,  oyerieer  of  Highways,  k 

Take  notice  that  I  appeal  to  the  county  court  of  Rens- 
selaer county,  from  the  finding  or  determination  of  Theo- 
dore C.  Kichmond,  justice  of  the  peace  of  the  town  of 
Pittstown,  in  said  county,  made  on  the  20th  day  of  July, 
1867,  that  cause  existed  for  the  sale  of  one  red  cow,  blind 
in  the  left  eye,  alleged  to  have  been  found  running  at 
large  in  the  public  highways  of  road  district  No.  3  of  said 
town,  and  seized  and  taken  into  possession  by  Asa  Shedd, 
overseer  of  highways  of  said  road  district,  and  that  the  fol- 
lowing are  the  grounds  upon  which  this  appeal  is  founded: 

That  the  justice  erred  in  refusing  to  dismiss  the  pro- 
ceedings, as  the  defendant  requested,  on  the  ground  that 
the  summons,  issued  by  him  therein,  had  not  been  served 
as  required  by  law,  &c. 

The  justice  is  hereby  required  to  return  all  the  evi- 
dence and  proceedings  in  the  matter,  and  to  certify  that 

he  has  done  so*  

JOHN  HUNTEB,  Aj^latU. 
Dated,  Ac. 

To  Thbodobb  C  Biohmond,  Justice,  and 

Asa  Shbdd,  Complainant. 
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Affligation  fob  a  Pbiyate  Boad. 

See  ante  p*  345. 

To  the  Commisinoners  of  Highways  of  the  town  of  MmdoUf 
in  the  county  of  Monroe : 

The  subscriber,  a  resident  of  said  town,  and  liable  to 
be  assessed  for  highway  labor,  hereby  makes  application 
to  you  to  lay  out  a  private  road  for  his  use,  beginning, 
&o.  {insert  description,  specifying  its  width  and  location, 
courses  and  distances),  that  said  road  ruiis  through  the 
lands  of  Henry  Barton  and  John  Jones. 

Dated,  &c«  A.  B. 

V«.  88* 
NonCE  TO  OWNBB  OR  OOODPANT* 

See  ante  p*  345. 

To  Lemon  Gbippek: 

Please  take  notice  that  on  the  20th  day  of  July,  1868, 
at  10  o'clock  in  the  forenoon,  at  the  house  of  James 
Forbes,  in  Wilton,  a  jury  will  be  selected  for  the  purpose 
of  determining  upon  the  necessity  of  the  road  asked  for 
in  the  application  of  which  a  copy  is  annexed,  and  to 
assess  the  damages  by  reason  of  opening  the  same. 

Signatures, 

Dated,  &c.  Comndssitmers. 

Cebtifigate  of  Jubt,  upon  Afpuoation  fob  a  Privatb 

Boad. 

See  ante  j>.  347* 

We,  the  undersigned,  being  disinterested  freeholders  of 
the  town  of  Green,  in  the  county  of  Erie,  having  met  on 
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the  23d  day  of  May,  in  the  year  1867,  at  the  residence  of 
Anson  Boice,  in  said  town,  having  been  duly  sworn,  well 
and  truly  to  examine  and  certify  with  regard  to  the  neces- 
sity and  propriety  of  the  road  described  in  the  annexed 
application  of  A.  B.,  and  having  viewed  the  lands  through 
which  it  is  proposed  to  be  made,  do'  certify,  that  in  our 
opinion  it  is  necessary  and  proper  to  lay  out  a  private 
road  for  the  use  of  the  said  A.  B.,  pursuant  to  his  said 
application,  and  we  do  assess  the  damages  as  follows:  to 
John  Hall,  $100. 

In  witness  whereof,  we  have  hereunto  subscribed  our 
names,  this  23d  day  of  May,  1867. 

P.  W., 
S.  T.,  Ac. 


No.  00— A. 

Order  for  LAYma  our  a  Private  Boad. 

See  ante  p.  247. 

At  a  meeting  of  the  commissioners  of  highways  of  the 
town  of  Mendon,  in  the  county  of  Monroe,  at  the  residence 
of  Anson  Boice,  in  the  said  town,  on  the  23d  day  of  No- 
vember, 1867,  all  the  said  commissioners  having  met  and 
deliberated  on  the  subject  of  this  order,  [or  if  but  two  of 
the  commissioners  met^  say^  all  the  said  commissioners  hav- 
ing been  duly  notified  to  attend  the  said  meeting,  for  the 
puipose  of  deliberating  on  the  subject  of  this  order,]  upon 
the  application  of  A.  B.,  for  the  laying  out  of  the  private 
road  hereafter  described,  and  on  the  certificate  of  twelve 
reputable  freeholders  of  said  town,  convened  and  duly 
sworn,  after  due  notice  to  the  owner  [or  occupant]  of  the 
lands  through  which  said  road  is  to  pass,  as  required  by 
the  statute,  certifying  that  such  road  was  necessary:  It  is 
therefore  ordered  and  determined  by  the  said  comnus- 
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sioners,  that  a  private  road  be  laid  out  for  the  use  of  the 

said  A.  B.,  pursuant  to  his  application,  the  courses  and 

distances  whereof,  according  to  a  survey  thereof  which  the 

said  conunissioners  have  caused  to  be  made,  are  di9  follows: 

{insert  the  eurvej/.)  And  it  is  further  ordered,  that  the  line 

above  described,  shall  be  the  center  of  said  road,  and  that 

said  road  shall  be  of  the  width  of  two  rods. 

In  witness  whereof,  we  have  hereunto  subscribed  our 

names,  this  23d  day  of  Nov.,  1867. 

A,  B..  ^ 

C.  D.,  >  Commissioners, 

E.  F.,j 

ADDmoNAL  Assessment  by  Ovebseeb. 

See  ante  p.  136. 

Whereas  I,  Asa  Shedd,  overseer  of  road  district  No.  2, 
in  the  town  of  Pittstown,  and  county  of  Sensselaer,  do 
not  deem  the  labor  assessed  on  the  inhabitants  of  said 
road  district  by  the  conunissioners  of  said  town  of  Pitts- 
town,  for  the  year  1866,  sufficient  to  keep  the  roads  in 
said  district  in  repair. 

Therefore,  I  do  hereby  further  assess  the  following 
named  persons — actual  residents  in  said  district — ^the 
amount  of  labor  set  opposite  their  respective  names  being 
in  the  same  proportion  as  near  as  may  be,  and  not  to 
exceed  one-third  of  the  number  of  days  assessed  in  the 
same  yeai*  by  the  said  commissioners  on  the  inhabitants  of 
said  district: 

Names.  Days.  Names.  Days. 

James  Holt 6       John  Jones,... 4 

Witness  my  hand  this  5th  day  of  June,  1860. 

ASA  SHEDD,  Overseer. 
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writ  of  car(torari • 477 

retnm  to  writ ....,• 473 

oommissioners'  order  to  remoTe  enoroaohments ,..,  '479 

notice  to  remove  enoroaohments. .  •.. 4gO 

notioe  to  remove  fenoes , ,,,  4gQ 

denial  of  enoroaohment ....• , , 431 

applioation  to  justice  thereon.. , ,,,.  43^ 

summons  to  freeholders  in  oase  of  encioaohment 432 

oath  of  jury •..., ,,,  433 

oath  to  witness , ^^ 

oertiiloate  of  jury  finding  enoroaohment , ,.,,  435 

no  enoroaohment ,,  434 

notioe  of  applioation  to  supervisors 43J 

complaint  of  overseer  on  seiiure  of  oattle 434 

oomplaint  of  owner  of  lands  on  seisure  of  oattle ][[[  435 

summons  on  seisnre  of  oattle 'am 

warrant  for  sale  of  oattle !*!..!!!"  487 

constable's  return  of  sale , , !!!!*"  437 

appeal  Arom  decision  of  jus  tioe........« ][']  ^^gg 

application  for  private  road ^ ^a 

notioe  to  owner  or  occupant ..; 40A 

certificate  of  jury ^ j 

order  laying  eut  private  road ,  490 

additional  assessment  by  overseer , 491 

FBEEHOLDBRS,  oath  of,  on  Uying  out  road .*.'  166 

▼koare 166,  184 

oertifieate  of>  on  laying  out  road •.«..  166,  170 

proceedings  of,  on  laying  out  road 167,  168 

not  to  be  paid ••,...  169,  186 

on  discontinuing  road • • ••..•• .  184 

proceedings  of • • •••  186 

petition  of  to  build  or  repair  bridge 270 

GARDENS,  ro%ds  not  to  be  laid  throogh 160,  16S 
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GATES,  swioging,  how  ereoied  and  preserved • ^9,  351 

GUIDE  POSTS,  to  be  erected 94,  118 

penalty  for iignring • ••...• 118 

HIGHWAYS,  definition  of 1 

when  founderons  or  impassable • 2 

nnenolosed  lands  adjoining • 8 

caldtiac,  when  may  be • .« 8-6 

street  in  oityis •• «... 8 

tompike  and  plankroads  may  be • 7 

railroad,  when  is • • .t....      8 

bridge  may  be • • 9-14 

ferries,  when • 14 

navigable  river  is ••• 15 

oonoeming  the  fee  in • 21-82 

rights  of  public  in 21-28 

rights  of  owner  of  fee « 21-26 

depasturing 26 

how  far  public  may  use........ ..••    28 

carrying  on  business  in..; • 82 

ownership  of  lands  adjoining « • , 33 

boundaries  by 38-86 

when  the  fee  of  passes • , 34' 

dedication  of , ...•• 46 

nature  of ,,,, .••••.«.• , ,,    45 

who  may  make ,,,, ,,,^    4^ 

how  proved .% 48.52 

how  presumption  of  rebutted 52 

question  of  intention • 53 

how  accepted  by  the  public 54-57 

effect  of •...•..•• 58 

commissioners  of... • , oq 

(5ee  O0MMI8810HIBS  or  Hiohways.) 

HIGHWAYS,  overseers  of. HI 

(i9ee  0VBB8IBB8  or  Hiohways.) 

assessment  of  labor  on 125 

performance  of  labor  on«.**. I87 

proceedings  on  laying  out 158 

how  altered  or  discontinued I8O 

assessment  of  damages  on  laying  out  > ....  • • • ....  190 

appeals  firom  the  order  laying'out,  etc • ....  206 

obstructions  and  encroachments  on.... ,,, •  230 

railroads  in  .. • • .••*. ••.. •• 9,  290 

travel  upon • •  -•••. ••••........  815 

cattle  in 827 

to  be  opened  and  worked  within  six  years • • 176 

what  roads  are • ...••••.•• ••  177 

when  turnpike  roads  to  become 178 

special  commissioners  to  lay  out • ^ 178 
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IDI0T8>  when  ezempt  ftom  highway  Ubor • 1S6 

IDLB,  penalty  for  being,  while  laboring  on  highways 141 

INDICTMENT  of  commitfionen,  for  neglect  to  make  repain 75,  255 

of  orerseen,  for  negleet  to  make  repairs ..T •  118 

as  remedy  for  nnisaneesand  obstructions S54 

of  bridge  company,  for  neglect  to  repair  bridge.  ...•••••• 277 

INJUNCTION  against  commissioners  of  highways 107 

INJUBIB8,  liability  of  commissioners  for  iijaries  sostained  ttom  neglect 

to  repair «. • 73 

liability  of  towns,  injuries  sustained  from  want  of  repairs* 76 

to  mile-posts  and  guide-posts,  penalty  for ••  118 

to  highways,  penalty  for. 251 

to  bridges,  penalty  for.. •••.. ••...•  264 

JUBY  of  freeholders  on  laying  out  road 105 

not  to  be  paid 109 

when  commissioners  may  alter  road  without.  • 181 

on  discontinuing  old  road .« 85,  184 

proceedings  of * 185 

not  to  be  paid ; 185 

,  tore-assess  damages 198-202 

to  be  summoned  where  encroachment  is  denied.. 243 

'  JUSTICB8  OF  PEACE,  to  fill  racancy  in  office  of  commissioner 62 

LABOR  ON  HiaHWATSy  who  liable  to  be  assessed  for 125 

assecsment  of  .-.'..••  • 125 

performance  of. « i 137 

notice  to  persons  IMsessed 137 

notice  to  agents  of  non-resident  landholders 138 

notice  to  corporations •  139 

commutation  for • ..•••.•  139 

oTcrseer  may  require  team,  wagon,  etc 141 

hours  to  work • • 141 

penalties  for  not  performing 141, 144,  146 

list  of  persons  not  performing,  to  be  furnished  supervisor  ••....•...  144 

rights  and  liabilities  of  overseers  in  performing 148,  155 

when  amount  assessed  Is  not  sufficient.... 136 

LAW  OF  BOAB,  what  is 315 

LATINO  OUT  HIGHWAYS,  prooeedingon 166 

application 167,  168 

surrey 169 

consent  of  owner  when  necessary 160 

through  orchard  or  garden 161,  162 

through  buildings  and  fixtures.  • • 162,  163 

through  yard  or  inolosure , • • 163,  165 

oath  of  freeholders  when  necessary.. •••... 165 

proceedings  of  freeholders 166-170 

across  railroad  tracks. •.. 171 

between  different  towns  or  counties • 172 

width  of  roads 173 

along  division  lines 175 
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LAYING  OUT  HIGHWATS^  remoyal  of  fenoefl 176 

to  bo  opened  and  worked  within  six  years 176 

spooial  oommissionersy  when  appointed > 178 

papers  on>  when  and  where  filed 170 

appeals  from  the  commissioners ,....  206 

assessment  of  damages  on • • 190 

LIST  of  inhabitants,  overseer  to  famish 110 

assessment  to  be  added  to...» • ,...  134 

copy  of,  to  be  delivered  to  overseer ^ 184 

of  persons  and  lands  on,  not  having  performed  work,  to  be  delivered 

t  >  supervisor 144 

MANDAMUS  against  commissioner ^ 104,  262 

MEETING  of  commissioners • •.... 66 

MILB-STOITES,  commissioners  to  cause  to  be  erected .••.•••    94 

overseers  to  erect.... 118 

penalty  for  injuring 118 

MINISTERS,  when  not  liable  to  be  assessed  for  labor 126 

MONET,  how  raised  for  repair  of  roads  and  bridges 88 

overseer  to  pay  over •• •  128 

NAMES  omitted  from  assessment,  to  be  added  by  overseer. 184 

NON-RESIDENTS,  lands  of,  liable  to  assessment 126 

how  assessed 127 

NOTICE  of  appointment  of  overseers  to  be  filed 112 

of  acceptance  by  overseer «. •  118 

to  work  over  highways • • 187 

pf  application  to  lay  oat  road • 158,  167 

to  occupants  on  laying  out  road.. 169 

of  meeting  of  commissioners  to  assess  damages •  198 

NUISANCE  in  highways 

(See  Obstbuotiovs  »  Hxobwatb.) 

OATH,  commissioners  of  highways  to  take.. .., , 61 

commissioners  may  administer  to  witnesses • •••    62 

of  freeholders  on  laying  out  road 166 

OBSTRUCTIONS  IN  HIGHWAYS  by  water-oonrses,  race-ways,  etc 24 

by  carrying  on  business  in 82 

overseer  to  remove •...•• 116 

at  common  law 230 

when  allowable 281 

when  not  allowable 282-286 

in  navigable  rivers • ••••••....••  286 

by  fallen  treel 248 

swinging  gates •  249 

penalties  for,  under  the  statutes • 251 

abatement  of ■ 268 

indictment  of • « •••..  254 

action  for  special  damages  occasioned  by ■ 266 

OLD  ROADS,  how  discontinued 188 

ORCHARD,  road  not  to  be  laid  through  withoat  owner's  oonsent 161 
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ORPEB  appointing  oreneen,  to  be  filed 112 

laying  ont  road>  to  be  poBted 160 

to  be  filed 179 

to  alter  road,  to  be  pof  ted 181 

iobe  filed 188 

diBOontinning  road,  to  be  posted.... 186 

to  be  filed 186 

appointing  oommiflaioner,  to  be  filed .,., 198 

OWNER  OF  FEE,  rights  of  ^ 21 

*  a<yaoent  owner  presumed  to  be •. 22^  S8 

maj  maintain  trespass  or  ejeetment , 23 

may  sink  water  pipes,  drains,  Ae •. 24 

must  restore  the  way  to  raft  condition , ^4 

liability  of,  for  damages  firom  drains,  raee-ways,  ^.... 24 

may  sell  soil  of  highway. , , . , 26 

entitled  to  trees  in  highway  .  .•/••• , , ^ 

'  cannot  carry  on  business  in  highway  .  • 32 

OVEBSEBBS  OF  HIGHWAYS,  appoint  and  qualifications 92,  111 

must  be  an  elector , ..*,.,.  Ill 

vacancy  in  ofllce  of,  how  filled , , ni 

manner  of  appointing , , ^2  Ii2 

penalty  for  refusing  to  serre ....• ,,,, 113 

general  duties  of.... ., , ^ h^^ 

to  remove  stones,  etc • , ;. , ••.,,  114,  11& 

duty  of,  in  repairing  roads ^ jj^ 

duty  of,  in  repairing  bridges *..........  117 

not  bound  to  repair  without  funds ,,., ij* 

indictment  of,  for  neglect  to  repair ijg 

when  to  erect  guide  posts  and  mile  boards us 

when  to  purchase  scraper  and  plow...., •.•.....••.,.  119 

to  deliver  to  town  clerk  list  of  persons  liable  to  highway  labor 119 

penalties  against • , 120  122 

to  account  annually, •••... 122  148 

to  pay  over  moneys , 223  147 

penalty  for  neglecting  to  account 123  147 

compensation  of , 124 

to  cause  labor  assessed  to  be  performed ,  137 

when  to  make  additional  assessment ,• 138 

to  give  notice  to  persons  assessed ,.,,  137.139 

may  allow  persons  to  commute 139-141 

cannot  themselves  commute ,. ^ ,. 140 

may  require  team,  cart,  wagon,  etc.,  to  be  furnished 141 

to  make  complaint  against  persons  refusing  to  work 142 

to  deliver  to  supervisor  list  of  persons  and  lands  of  non-residents 

who  have  failed  to  perform  work 144 

penalty  for  neglecting  to  deliver  such  list 146 

rights  and  liabilities  of,  in  performance  of  labor 148-165 

to  assess  names  omitted  by  commissioners 134 

PAUPEB  not  liable  for  highway  labor 126 
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PXNALT7  agsisft  oommifltioaer  for  refagfaig  to  Htrw^ 61 

OTeneer  for  ref of f og  to  ser^e 113 

OToneers for  neglect  of  duty.... .••.... 120 

for  neglect  to  Mooant... •••..•  1S3>  147 

for  not  working,  how  ooUeoted 141 

againgt  corporation,  how  collected • •«•  146 

PERSONS  liahle  to  he  MMued  for  highway  lahor 135 

PLANKR0AD8  AND  TVRNPIKB8  are  highwaya 7 

corporation  not  liahle  for  damages  from  reaaonahle  repairs.  •..•••..      8 

fee  in 80 

how  incorporated 85S 

how  managed ••• • «..••••••••••• S59 

application  to  snpenrisors f or  leare  to  construct.... 806 

commissioners  to  lay  ont • 868 

lands,  how  to  he  procured • • 369 

proTision  in  case  of  using  highway 881 

construction  and  repair  of 887 

inspectors  t<f  be  appointed 891 

erection  of  gates  on ••  395 

tolls  on,  and  how  collected • ••  899 

penalty  for  injuring  or  obstructing..  > •••..  406 

taxes  on • 408 

braaeh  roads  and  extensions • •• 409 

powers  of  purchasers  of » • • *1^ 

action  against  corporation  and  stockholders • • .  •  416 

how  discontinued ^l 

PRIYATB  ROADS,  labor  on,  when  to  be  accredited 182 

how  laid  out  under  the  statute  # • 646 

sppUoation,  how  made 845 

Jury  to  be  called 845 

copy  of  application  and  notice  to  be  dellrered  to  applicant 845 

•erriceof  notice  and  application 846 

listof  juxors 846 

proceedings  of  Jury.. •••• 847 

proceedings  after  rerdiet .* 848 

when  damages  to  be  paid 848 

description  of  road  abandoned • 849 

along  dirision  lines 849 

appeal  from  decision  of  freeholden..... 849 

forwhat  purpose  to  be  used..... • •••' • ....  850 

width  of • 851 

when  obstructed  owner  cannot  go  on  adjoining  land 851 

RAILROAD,  when  highway 8 

fee  in • • .••..••• ••.....     80 

in  highways  and  streets 8,  290 

consent  of  commissioners  to  construct 101 

when  may  be  constructed • 290 

cempanf  to  restore  road.  • 300 

compensation  to  owner  of  fee •  •  291-294 

33 
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BAILBO AD,  in  highwaji  and  streets,  hone  railroads  in  street 205-297 

remedy  of  owner  of  fee 297 

action  by  oommissioners 30 1 

orer  tnnpikes  and  plankroads 297 

in  oity  of  New  Tork iW 

oonseqnential  damages 2W 

eatUe  gnards  at  erossings 502 

rights  of  publio  to  travel  with  wagons,  Ac.,  on  street  raUways 304 

company  to  giro  signals  at  crossings •  •  •  •  305 

how  highway  laid  out  across. 171 

RB-A8SB8SMBNT  of  damages  on  laying  out  highway 198 

BEFEBBB8  on  appeal  from  oommissioDers'  laying  out,  Ac,  road 206-222 

proceedings • 211-222 

fees  of 223 

BEPAIRS,  oommissioners  to  direct W 

of  highways  and  bridges.. 71 

oommissioners  not  bound  to  make,  without  tundB • 73 

liability  of  oommissioners  for  not  naaking 78 

liability  of  towns  and  cities  for 75-78 

of  bridges 78,  260 

indictment  of  commissioners  for  neglect  to  make 75,  255 

duty  of  overseers  in  making ...•• 116-118 

indictment  of  overseers  for  neglecting  to  make • ..••••  118 

of  toll  bridges 275 

BESIGNATION  of  commissioners 65 

BBTUBN  by  oommissioners  to  supervisor .' 88 

annual,  of  overseer 122 

BIYBBS,  when  highways 15-20 

where  water  changes  its  course •    15 

when  obstructed  public  cannet  cut  another  channel  .•••..... 15 

when  navigable  at  common  law. •••••  15,    38 

right  of  public  in,  above  tide  water 16 

what  rivers  are  narigable •  38-45 

when  navigable  in  fact 17 

whene  declared  highway  by  statute 19,20,    29 

when  made  navigable  by  private  individuals 19 

right  of  public  to  travel  on  the  ice 19 

when  margin  of,  highway • * 20 

boundaries  by •••• •....•... 36 

SOBAPBR,  when  to  be  purchased 119 

SIDEWALKS,  who  may  make 307 

penalty  for  riding  or  driving  on 307 

commissionera  may  expend  part  of  tax  upon 807,  308 

duty  of  oity  and  village  corporations  in  repairing 309 

liability  of  such  corporations  for  neglect  to  repair  •  • •  309-311 

snow  to  be  removed  from • ....• 311 

SOLDIERS,  deduction  from  labor  of 140 

SNOW  to  be  removed  from  sidewalks.  «.,^ • 311 
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STREETS  are  public  highway! • 6 

for  what  parposee  may  be  used • • 6 

boundaries  by 38-86 

railroads  in 8,  290 

^  SURVEY  on  laying  oat  road 159 

on  altering  road • 181 

on  diMontinningroad.* • 185 

SWINGING  GATES  in  highway 249 

TEAMS,  overseer  may  require 141 

TENANTS  to  deduet  assessment 135 

TIME  of  work  on  road  per  day 141 

TOWNS,  liability  of>  for  neglect  to  repair 75 

how  road  laid  out  between  different • • 172 

to  repair  bridges 260 

how  bridge  repaired  between  adjoining •  • 269 

TRESPASSER  cannot  make  dedication 47 

TRAVBLUPON  HIGHWAYS,  law  of  the  road 815 

centre  of  road 315-317 

centre  in  winter •••• ••••  317 

travelers  to  turn  out  in  time • 818 

travelers  on  horse-back 319 

travelers  passing  in  same  'direction •  319 

stopping  by  way-side t t 821 

travelers  bound  to  have  harness  and  carriage  In  good  condition 321 

travelers  on  foot 321 

where  highway  is  impassable ••...  828 

running  horses  prohibited.  .• • •••••i....  324 

concerning  drunken  driven • •••••  824 

TREES  in  highway  belong  to  owner  of  fee 26 

fallen,  to  be  removed  from  highways 248 

penalty  for  falling 248 

to  be  removed  firom  streams 248 

may  be  set  out  along  highways.... «...  249>  808 

TURNPIKE 

(5m  Plahkboxds  ahd  Tubvpikbs.) 

VACANCY  in  oillce  of  commissioner,  how  filled 62 

overseer,  how  filled 93,  111 

in  oflice  of  commissioners  to  assess  damages.  •• • • 197 

VERDICT  on  encroachments 245 

WAYS,  definition  and  nature  of ...  • .• 886 

by  prescription 887-840 

bygrant 840-842 

firom  necessity 843 

how  laid  out  by  statute 845-351 

right  of,  how  pleaded... 351 

WAGONS,  when  may  be  required • 141 

WARNING  to  work  on  highways 80 
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WIDTH  of  publio  highwAys ITS 

of  privato  roads • •••• 351 

of  plankroads  and  turnpikea 387 

WOBKof  highwajfy  who  maybe  auessod  for ,.•..  125 

how  aMowed , 125-136 

porformanee  of 137 

when  may  be  antioipated...- • 

TABD,  highway  not  io  be  laid  through 100-162 
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